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COMMUNICATIONS SYSTEMS, INC. AND SUBSIDIARIES
CO NDENSED CONSOLIDATED BALANCE SHEETS

(Unaudited)
 

ASSETS
 
  March 31   December 31  
  2020   2019  
CURRENT ASSETS:         

Cash and cash equivalents  $ 20,561,982   $ 13,928,504  
Restricted cash   479,128   679,006 
Investments   11,299,604    9,449,650 
Trade accounts receivable, less allowance for doubtful accounts of $151,000 and $154,000, respectively   6,565,654   10,242,405  
Inventories   8,089,911   8,531,112 
Prepaid income taxes   77,078   72,994 
Other current assets   1,118,883   1,160,865 
Current assets held for sale   —   5,337,274 

TOTAL CURRENT ASSETS   48,192,240    49,401,810  
         
PROPERTY, PLANT AND EQUIPMENT, net   7,951,593   8,238,089 
OTHER ASSETS:         

Investments   355,000   250,000 
Deferred income taxes   —   9,534 
Operating lease right of use asset   339,933   367,909 
Non-current assets held for sale   —   883,370 

TOTAL OTHER ASSETS   694,933   1,510,813 
TOTAL ASSETS  $ 56,838,766   $ 59,150,712  

 
LIABILITIES AND STOCKHOLDERS’ EQUITY

CURRENT LIABILITIES:         
Accounts payable  $ 2,675,534  $ 3,720,445 
Accrued compensation and benefits   2,390,525   3,517,331 
Operating lease liability   113,022   115,935 
Other accrued liabilities   2,220,269   2,602,752 
Dividends payable   200,708   200,363 
Current liabilities held for sale   —   1,193,218 

TOTAL CURRENT LIABILITIES   7,600,058   11,350,044  
LONG TERM LIABILITIES:         

Long-term compensation plans   67,175   164,348 
Operating lease liability   208,831   244,038 

TOTAL LONG-TERM LIABILITIES   276,006   408,386 
COMMITMENTS AND CONTINGENCIES (Footnote 8)         
STOCKHOLDERS’ EQUITY         

Preferred stock, par value $1.00 per share; 3,000,000 shares authorized; none issued         
Common stock, par value $.05 per share; 30,000,000 shares authorized; 9,346,966 and 9,252,749 shares issued and outstanding,

respectively   467,347   462,637 
Additional paid-in capital   43,381,778    42,977,914  
Retained earnings   5,957,796   4,649,395 
Accumulated other comprehensive loss   (844,219)   (697,664)

TOTAL STOCKHOLDERS’ EQUITY   48,962,702    47,392,282  
TOTAL LIABILITIES AND STOCKHOLDERS’ EQUITY  $ 56,838,766   $ 59,150,712  
 

The accompanying notes are an integral part of the condensed consolidated financial statements.
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COMMUNICATIONS SYSTEMS, INC. AND SUBSIDIARIES
CONDEN SED CONSOLIDATED STATEMENTS OF INCOME AND COMPREHENSIVE INCOME

(Unaudited)
 
  Three Months Ended March 31  
  2020   2019  
         
Sales  $ 9,162,742  $ 11,216,170  
Cost of sales   5,425,595   6,589,954 

Gross profit   3,737,147   4,626,216 
Operating expenses:         

Selling, general and administrative expenses   4,960,890   5,447,595 
Total operating expenses   4,960,890   5,447,595 

Operating loss from continuing operations   (1,223,743)   (821,379)
Other income (expenses):         

Investment and other income   111,757   44,890 
Gain (loss) on sale of assets   308,403   (9,935)
Interest and other expense   (9,593)   (9,444)

Other income, net   410,567   25,511 
Operating loss from continuing operations before income taxes   (813,176)   (795,868)
Income tax benefit   (4,457)   (3,972)
Net loss from continuing operations   (808,719)   (791,896)
Net income from discontinued operations, net of tax   2,313,352   1,032,009 
Net income   1,504,633   240,113 
         
Other comprehensive (loss) income, net of tax:         

Unrealized loss on available-for-sale securities   (14,452)   — 
Foreign currency translation adjustment   (132,103)   28,618 

Total other comprehensive (loss) income   (146,555)   28,618 
Comprehensive income  $ 1,358,078  $ 268,731 
         
Basic net income (loss) per share:         

Continuing operations  $ (0.09)  $ (0.08)
Discontinued operations   0.25   0.11 

  $ 0.16  $ 0.03 
         
Diluted net income (loss) per share:         

Continuing operations  $ (0.09)  $ (0.08)
Discontinued operations   0.25   0.11 

  $ 0.16  $ 0.03 

         
Weighted Average Basic Shares Outstanding   9,265,590   9,176,093 
Weighted Average Dilutive Shares Outstanding   9,445,299   9,176,093 
Dividends declared per share  $ 0.02  $ 0.02 
 

The accompanying notes are an integral part of the condensed consolidated financial statements.
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COMMUNICATIONS SYSTEMS, INC. AND SUBSIDIARIES
CON DENSED CONSOLIDATED STATEMENTS OF CHANGES IN STOCKHOLDERS’ EQUITY

(Unaudited)
 
For the Three Months Ended March 31, 2020
 
              Accumulated     
        Additional      Other     
  Common Stock   Paid-in   Retained   Comprehensive     
  Shares   Amount   Capital   Earnings   Loss   Total  
BALANCE AT DECEMBER 31, 2019   9,252,749  $ 462,637  $ 42,977,914   $ 4,649,395  $ (697,664)  $ 47,392,282  

Net income   —   —   —   1,504,633   —   1,504,633 
Issuance of common stock under Employee Stock

Purchase Plan   3,549   177    21,720   —   —   21,897 
Issuance of common stock to Employee Stock Ownership

Plan   66,059   3,303   404,281   —   —   407,584 
Issuance of common stock under Executive Stock Plan   46,584   2,329   —   —   —   2,329 
Share based compensation   —   —   79,168   —   —   79,168 
Other share retirements   (21,975)   (1,099)   (101,305)   (6,382)   —   (108,786)
Shareholder dividends ($0.02 per share)   —   —   —   (189,850)   —   (189,850)
Other comprehensive loss   —   —   —   —   (146,555)   (146,555)

BALANCE AT MARCH 31, 2020   9,346,966  $ 467,347  $ 43,381,778   $ 5,957,796  $ (844,219)  $ 48,962,702  
 
For the Three Months Ended March 31, 2019
 
              Accumulated     
        Additional      Other     
  Common Stock   Paid-in   Retained   Comprehensive     
  Shares   Amount   Capital   Earnings   Loss   Total  
BALANCE AT DECEMBER 31, 2018   9,158,438  $ 457,922  $ 42,680,499   $ (734,001)  $ (751,293)  $ 41,653,127  

Net income   —   —   —   240,113   —   240,113 
Issuance of common stock under Employee Stock

Purchase Plan   13,421   671    26,574   —   —   27,245 
Issuance of common stock to Employee Stock Ownership

Plan   132,826   6,641   262,995   —   —   269,636 
Issuance of common stock under Executive Stock Plan   4,575   229    —   —   —   229  
Share based compensation   —   —   69,687   —   —   69,687 
Other share retirements   (740)   (37)   (3,422)   1,494   —   (1,965)
Shareholder dividends ($0.02 per share)   —   —   —   (185,425)   —   (185,425)
Other comprehensive income   —   —   —   —   28,618   28,618 

BALANCE AT MARCH 31, 2019   9,308,520  $ 465,426  $ 43,036,333   $ (677,819)  $ (722,675)  $ 42,101,265  
 

The accompanying notes are an integral part of the condensed consolidated financial statements.
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COMMUNICATIONS SYSTEMS, INC. AND SUBSIDIARIES
CON DENSED CONSOLIDATED STATEMENTS OF CASH FLOWS

(Unaudited)
 
  Three Months Ended March 31  
  2020   2019  
CASH FLOWS FROM OPERATING ACTIVITIES:         

Net income  $ 1,504,633  $ 240,113 
Net income from discontinued operations, net of tax   2,313,352   1,032,009 
Net loss from continuing operations   (808,719)   (791,896)
Adjustments to reconcile net income to net cash provided by (used in) operating activities:         

Depreciation and amortization   211,461   279,248 
Share based compensation   79,168   69,687 
Deferred taxes   9,534   — 
(Gain) loss on sale of assets   (308,403)   9,935 
Changes in assets and liabilities:         

Trade accounts receivable   3,641,383   (18,958)
Inventories   371,202   1,195,298 
Prepaid income taxes   (4,085)   3,300 
Other assets, net   25,874   (1,112,293)
Accounts payable   (1,025,979)   (1,059,564)
Accrued compensation and benefits   (811,873)   (327,617)
Other accrued liabilities   (373,465)   (283,967)
Income taxes payable   —   (28,267)

Net cash provided by (used in) operating activities - continuing operations   1,006,098   (2,065,094)
Net cash (used in) provided by operating activities - discontinued operations   (765,468)   874,182 
Net cash provided by (used in) operating activities   240,630   (1,190,912)

         
CASH FLOWS FROM INVESTING ACTIVITIES:         

Capital expenditures   (56,917)   (209,875)
Purchases of investments   (8,417,689)   — 
Proceeds from the sale of property, plant and equipment   420,000   — 
Proceeds from the sale of investments   6,448,284   — 

Net cash used in investing activities - continuing operations   (1,606,322)   (209,875)
Net cash provided by (used in) investing activities - discontinued operations   8,110,179   (7,427)
Net cash provided by (used in) investing activities   6,503,857   (217,302)

         
CASH FLOWS FROM FINANCING ACTIVITIES:         

Cash dividends paid   (189,505)   (184,484)
Proceeds from issuance of common stock, net of shares withheld   24,226   25,509 
Purchase of common stock   (108,786)   — 

Net cash used in financing activities   (274,065)   (158,975)
EFFECT OF FOREIGN EXCHANGE RATE CHANGES ON CASH   (36,822)   1,469 
         
NET INCREASE (DECREASE) IN CASH, CASH EQUIVALENTS AND RESTRICTED CASH   6,433,600   (1,565,720)
         
CASH, CASH EQUIVALENTS, AND RESTRICTED CASH AT BEGINNING OF PERIOD   14,607,510    11,056,426  
CASH, CASH EQUIVALENTS, AND RESTRICTED CASH AT END OF PERIOD  $ 21,041,110   $ 9,490,706 
SUPPLEMENTAL DISCLOSURES OF CASH FLOW INFORMATION:         

Income taxes refunded  $ (7,398)  $ — 
Interest paid   9,467   9,369 
Dividends declared not paid   200,708   185,482 
Capital expenditures in accounts payable   —   21,701 
Operating right of use assets obtained in exchange for lease obligations   —   449,995 

 
The accompanying notes are an integral part of the condensed consolidated financial statements.
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COMMUNICATIONS SYSTEMS, INC.

 NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS
(Unaudited)

 
NOTE 1 – SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES
 
Description of Business
 
Communications Systems, Inc. (herein collectively referred to as “CSI,” “our,” “we” or the “Company”) is a Minnesota corporation organized in 1969 that operates directly and
through its subsidiaries located in the United States (U.S.) and the United Kingdom (U.K.). CSI is principally engaged through its Transition Networks, Inc. (“Transition
Networks” or “Transition”) subsidiary and business unit in the manufacture and sale of solutions that provide actionable intelligence, power and connectivity at the edge of
networks through Power over Ethernet (“PoE”) products, software and services as well as traditional products such as media converters, network adapters and other
connectivity products. Through its JDL Technologies, Inc. (“JDL Technologies” or “JDL”) business unit, the Company provides technology solutions including virtualization,
managed services, wired and wireless network design and implementation, and hybrid cloud infrastructure and deployment. Through its Net2Edge Limited (“Net2Edge”) U.K.-
based business unit, the Company designs, develops, and sells edge network access products, TDM (time-division multiplexing) over IP and other circuit emulation solutions,
along with specialized cloud-based software solutions, primarily within the telecommunications market.
 
The Company classifies its businesses into three segments that correspond to these three business units. Non-allocated general and administrative expenses are separately
accounted for as “Other” in the Company’s segment reporting. Intersegment revenues are eliminated upon consolidation.
 
Financial Statement Presentation
 
The condensed consolidated balance sheets and condensed consolidated statement of changes in stockholders’ equity as of March 31, 2020 and the related condensed
consolidated statements of income  and comprehensive income, and the condensed consolidated statements of cash flows for the periods ended March 31, 2020 and 2019 have
been prepared by Company management.  In the opinion of management, all adjustments (which include only normal recurring adjustments, except where noted) necessary to
present fairly the financial position, results of operations, and cash flows at March 31, 2020 and 2019 and for the periods then ended have been made.
 
Certain information and footnote disclosures normally included in consolidated financial statements prepared in accordance with generally accepted accounting principles in the
United States of America have been condensed or omitted.  We recommend these condensed consolidated financial statements be read in conjunction with the financial
statements and notes thereto included in the Company’s December 31, 2019 Annual Report to Shareholders on Form 10-K.  The results of operations for the period ended
March 31, 2020 are not necessarily indicative of operating results for the entire year.
 
The presentation of financial statements in conformity with generally accepted accounting principles requires management to make estimates and assumptions that affect the
reported amounts of assets and liabilities, and disclosure of contingent assets and liabilities at the balance sheet date, and the reported amounts of revenues and expenses during
the reporting period.  The estimates and assumptions used in the accompanying condensed consolidated financial statements are based upon management’s evaluation of the
relevant facts and circumstances as of the time of the financial statements.  Actual results could differ from those estimates.
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Except to the extent updated or described below, the significant accounting policies set forth in Note 1 to the consolidated financial statements in the Company’s Annual Report
on Form 10-K for the year ended December 31, 2019, appropriately represent, in all material respects, the current status of accounting policies, and are incorporated herein by
reference.
 
Accumulated Other Comprehensive Loss
 
The components of accumulated other comprehensive loss, net of tax, are as follows: 
          

  Foreign Currency 
Translation   Unrealized gain 

(loss) on securities   Accumulated Other 
Comprehensive Loss  

December 31, 2019  $ (709,000 )  $ 11,000   $ (698,000 )
             
Net current period change   (132,000 )   (14,000 )   (146,000 )
             
March 31, 2020  $ (841,000 )  $ (3,000 )  $ (844,000 )
 
NOTE 2 – REVENUE RECOGNITION
 
Transition Networks
 
The Company has determined that the revenue recognition for its Transition Networks division occurs upon delivery of the Company’s connectivity infrastructure and data
transmission products. To determine when revenue should be recognized, it is important to determine when the transfer of control has occurred. The Company has determined
that control transfers for these products upon shipment or delivery to the customer, in accordance with the agreed upon shipping terms. As such, the timing of revenue
recognition occurs at a specific point in time.
 
JDL Technologies, Inc.
 
The Company has determined that the following performance obligations identified in its JDL Technologies, Inc. division are transferred over time: managed services and
professional services (time and materials (“T&M”) and fixed price). JDL’s managed services performance obligation is a bundled solution consisting of a series of distinct
services that are substantially the same and that have the same pattern of transfer to the customer and are therefore recognized evenly over the term of the contract. T&M
professional services arrangements are measured over time with an input method based on hours expended towards satisfying the performance obligation. Fixed price
professional service arrangements under a relatively longer-term service will also be measured over time with an input method based on hours expended.
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The Company has also identified the following performance obligations within its JDL Technologies division that are recognized at a point in time which include resale of
third-party hardware and software, installation, arranging for another party to transfer services to the customer, and certain professional services. The resale of third-party
hardware and software is recognized at a point in time, when the goods are shipped or delivered to the customer’s location, in accordance with the shipping terms. Installation
services are recognized at a point in time when the services are completed. The service the Company provides to arrange for another party to transfer services to the customer is
satisfied at a point in time after the Company has transferred control when the service is first available to the customer by the third-party vendor. The Company reports revenue
from these third-party services on a net basis in its financial statements. Depending on the nature of the service, certain professional services transfer control at a point in time.
The Company evaluates these circumstances on a case by case basis to determine if revenue should be recognized over time or at a point in time.
 
Net2Edge Limited
 
The Company’s Net2Edge division manufactures and markets Ethernet based edge network access devices. The Company principally sells these products through approved
partners and integrators outside the United States. The Company has determined that the performance obligation in the Net2Edge division occurs at a point in time, specifically
upon the delivery of its connectivity infrastructure and data transmission products.
 
Disaggregation of revenue
 
Revenues are recognized when control of the promised goods or services is transferred to our customers, in an amount that best reflects the consideration we expect to receive in
exchange for those goods or services. In accordance with ASC 606-10-50-5, the following tables present how we disaggregate our revenues, which is different for each
segment.
 
For Transition Networks, we analyze revenue by region and product group. During 2020, the Company reclassified its product groups into two new categories as noted below.
In order to conform to the 2020 presentation, the Company has reclassified the 2019 information as follows for the three months ended March 31, 2020 and 2019: 
       
  Transition Networks Sales by Region  
  Three Months Ended March 31  
  2020   2019  
North America  $ 7,442,000   $ 6,910,000  
International   722,000    1,980,000  
  $ 8,164,000   $ 8,890,000  
       
  Transition Networks Sales by Product Group  
  Three Months Ended March 31  
  2020   2019  
Intelligent edge solutions  $ 3,100,000   $ 2,272,000  
Traditional products   5,064,000    6,618,000  
  $ 8,164,000   $ 8,890,000  
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For JDL, we analyze revenue by customer group, which is as follows for the three months ended March 31, 2020 and 2019:
 
  JDL Revenue by Customer Group  
  Three Months Ended March 31  
  2020   2019  
Education  $ 93,000   $ 1,473,000  
Healthcare and commercial clients   534,000    451,000  
CSI IT operations   200,000    284,000  
  $ 827,000   $ 2,208,000  
 
The Company does not currently analyze revenue for Net2Edge on a disaggregated basis. Revenues from Net2Edge were $424,000 and $448,000 for the three months ended
March 31, 2020 and 2019, respectively.
 
NOTE 3 – DISCONTINUED OPERATIONS
 
On March 11, 2020, the Company sold the remainder of its Suttle business lines, including the SoHo, MediaMAX, and SpeedStar brands and inventory as well as working
capital, certain capital equipment, intellectual property, and customer relationships to Oldcastle Infrastructure, Inc. (“Oldcastle”) for $8,000,000, with a working capital
adjustment 90 days after close. Oldcastle, a wholly-owned subsidiary of Ireland based CRH PLC, will operate the majority of the acquired Suttle business through its wholly-
owned subsidiary, Primex Technologies, Inc.  The Company received proceeds of $8,308,000 and recorded a gain on the sale of $2,161,000 in the first quarter of 2020.
 
Concurrent with the closing of the transaction, the Company and Oldcastle entered into a Transition Services Agreement (“TSA”) under which Suttle will continue to
manufacture products for Oldcastle for up to six months, to ensure seamless supply and quality assurance to the existing customer base. Concurrently with the closing of the
transaction and the TSA, the Company and Oldcastle also entered into a lease agreement under which Oldcastle agreed to lease two buildings in Hector, Minnesota, where Suttle
had conducted operations. Base rents under the lease agreement range from $6,970 to $7,180 per month. The parties intend to work with Suttle’s existing suppliers to ensure
continued support and delivery of all Suttle products during the transition period. The associated assets and liabilities related to this sale were classified as held for sale at
December 31, 2019.  The presentation of discontinued operations has been retrospectively applied to all prior periods presented.
 
The assets and liabilities of the discontinued operations that are classified as held for sale are as follows:
 
  March 31, 2020   December 31, 2019  
         
  Trade accounts receivable  $ —   $ 2,235,000  
  Inventories   —    3,009,000  
  Other current assets   —    93,000  

Total current assets  $ —   $ 5,337,000  
         
Property, plant, and equipment  $ —   $ 883,000  

Total noncurrent assets  $ —   $ 883,000  
         
Total assets held for sale  $ —   $ 6,220,000  
         
Accounts payable  $ —   $ 1,111,000  
Other accrued liabilities   —    82,000  
Total liabilities held for sale  $ —   $ 1,193,000  
 
 

10



 
 
The financial results of the discontinued operations are as follows: 
       
  Three Months Ended March 31  
  2020   2019  
         
Sales  $ 3,025,000   $ 5,507,000  
Cost of sales   2,050,000    3,706,000  
Selling, general and administrative expenses   500,000    799,000  
Restructuring expenses   320,000    —  
Gain on sale of assets   (2,161,000 )   (9,000 )
Operating income before income taxes   2,316,000    1,011,000  
Income tax expense (benefit)   3,000    (21,000 )
Income from discontinued operations  $ 2,313,000   $ 1,032,000  
 
During the three months ended March 31, 2020, the Company recorded $320,000 in restructuring expense. This consisted of severance and related benefits costs due to the sale
of the remainder of Suttle’s business lines and the closure of the plant once the TSA is completed. We expect 2020 restructuring costs to be $1,200,000 including remaining
severance and other shut down costs. Any remaining assets will be held for sale at the completion of the TSA. The Company did not make any restructuring charge payments
during the first three months of 2020 and had $320,000 in restructuring accruals recorded in accrued compensation and benefits at March 31, 2020 that are expected to be paid
during 2020.
 
NOTE 4 – CASH EQUIVALENTS AND INVESTMENTS
 
The following tables show the Company’s cash equivalents and available –for-sale securities’ amortized cost, gross unrealized gains, gross unrealized losses and fair value by
significant investment category recorded as cash and cash equivalents or short- and long-term investments as of March 31, 2020 and December 31, 2019:  
                      

March 31, 2020
 

 
 Amortized 

Cost  
 

Gross 
Unrealized 

Gains  
 

Gross 
Unrealized 

Losses  
 

Fair Value  
 Cash 

Equivalents  
 Short-Term 

Investments  
 Long-Term 

Investments  
                             
Cash equivalents:                             

Money Market funds  $  16,913,000  $ —  $ —  $  16,913,000  $  16,913,000  $ —  $ — 
Subtotal   16,913,000   —   —   16,913,000   16,913,000   —   — 

                             
Investments:                             

Commercial Paper   11,316,000   1,000   (17,000)   11,300,000   —   11,300,000   — 
Convertible Debt   355,000   —   —   355,000   —   —   355,000 

Subtotal   11,671,000   1,000   (17,000)   11,655,000   —   11,300,000   355,000 
                             
Total  $  28,584,000  $  1,000  $  (17,000)  $  28,568,000  $  16,913,000  $  11,300,000  $  355,000 
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December 31, 2019
 

 
 Amortized 

Cost  
 

Gross 
Unrealized 

Gains  
 

Gross 
Unrealized 

Losses  
 

Fair Value  
 Cash 

Equivalents  
 Short-Term 

Investments  
 Long-Term 

Investments  
                             
Cash equivalents:                             

Money Market funds  $  8,761,000  $ —  $ —  $  8,761,000  $  8,761,000  $ —  $ — 
Subtotal   8,761,000   —   —   8,761,000   8,761,000   —   — 

                             
Investments:                             

Commercial Paper   8,695,000   —   (1,000)   8,694,000   —   8,694,000   — 
Corporate Notes/Bonds   756,000   —   —   756,000   —   756,000   — 
Convertible Debt   250,000   —   —   250,000   —   —   250,000 

Subtotal   9,701,000   —   (1,000)   9,700,000   —   9,450,000   250,000 
                             

                             
Total  $  18,462,000  $ —  $  (1,000)  $  18,461,000  $  8,761,000  $  9,450,000  $  250,000 
 
The Company tests for other than temporary losses on a quarterly basis and has considered the unrealized losses indicated above to be temporary in nature. The Company
intends to hold the investments until it can recover the full principal amount and has the ability to do so based on other sources of liquidity. The Company expects such
recoveries to occur prior to the contractual maturities. All unrealized losses as of March 31, 2020 were in a continuous loss position of less than twelve months and are not
deemed to be other than temporarily impaired as of March 31, 2020.
 
The following table summarizes the estimated fair value of our investments, designated as available-for-sale and classified by the contractual maturity date of the securities as of
March 31, 2020:
       
  Amortized Cost   Estimated Market Value  
         
Due within one year  $ 11,316,000   $ 11,300,000  
Due after one year through five years   355,000    355,000  
  $ 11,671,000   $ 11,655,000  
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The Company did not recognize any gross realized gains or losses during either of the three-month periods ending March 31, 2020 and 2019, respectively. If the Company had
realized gains or losses, they would be included within investment and other income in the accompanying condensed consolidated statement of income and comprehensive
income.
 
NOTE 5 - STOCK-BASED COMPENSATION
 
Employee Stock Purchase Plan
 
Under the Company’s Employee Stock Purchase Plan (“ESPP”), employees are able to acquire shares of common stock at 85% of the price at the end of each current quarterly
plan term.  The most recent term ended March 31, 2020.  The ESPP is considered compensatory under current Internal Revenue Service rules.  At March 31, 2020, after giving
effect to the shares issued as of that date, 85,573 shares remain available for future issuance under the ESPP.
 
2011 Executive Incentive Compensation Plan
 
On March 28, 2011 the Board adopted and on May 19, 2011 the Company’s shareholders approved the Company’s 2011 Executive Incentive Compensation Plan (“2011
Incentive Plan”).  The 2011 Incentive Plan authorizes incentive awards to officers, key employees and non-employee directors in the form of options (incentive and non-
qualified), stock appreciation rights, restricted stock, restricted stock units, performance stock units (“deferred stock”), performance cash units, and other awards in stock, cash,
or a combination of stock and cash.  The 2011 Incentive Plan, as amended, allows the issuance of up to 2,500,000 shares of common stock. 
 
At March 31, 2020, 411,664 shares have been issued under the 2011 Incentive Plan, 1,298,156 shares are subject to currently outstanding options, deferred stock awards, and
unvested restricted stock units, and 790,180 shares are eligible for grant under future awards.
 
Stock Option Plan for Directors
 
Shares of common stock are reserved for issuance to non-employee directors under options granted by the Company prior to 2011 under its Stock Option Plan for Non-
Employee Directors (the “Director Plan”).  Under the Director Plan nonqualified stock options to acquire shares of common stock were automatically granted to each non-
employee director concurrent with annual meetings of shareholders in 2010 and earlier years, with the exercise price of options granted being the fair market value of the
common stock on the date of the respective shareholder meetings.  Options granted under the Director Plan expire 10 years from date of grant. No options have been granted
under the Director Plan since 2011 when the Company amended the Director Plan to prohibit future option grants.  As of March 31, 2020, there were 18,000 shares subject to
outstanding options under the Director Plan.
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Changes in Stock Options Outstanding
 
The following table summarizes changes in the number of outstanding stock options under the 2011 Incentive Plan and the Director Plan over the period December 31, 2019 to
March 31, 2020: 
           
         Weighted average  
      Weighted average   remaining  
      exercise price   contractual term  
   Options   per share   in years  
Outstanding – December 31, 2019    1,130,472  $ 7.28   3.48 

Awarded    —   —     
Exercised    —   —     
Forfeited    (28,369)   10.66     

Outstanding – March 31, 2020    1,102,103   7.20   3.31 
              
Exercisable at March 31, 2020    922,192  $ 7.93   2.94 
Expected to vest March 31, 2020    1,102,103   7.20   3.31 
 
The aggregate intrinsic value of all options (the amount by which the market price of the stock on the last day of the period exceeded the market price of the stock on the date of
grant) outstanding at March 31, 2020 was $400,000.  The intrinsic value of all options exercised during the three months ended March 31, 2020 was $0. Net cash proceeds from
the exercise of all stock options were $0 in each of the three-month periods ended March 31, 2020 and 2019.
 
Changes in Deferred Stock Outstanding
 
The following table summarizes the changes in the number of deferred stock shares under the 2011 Incentive Plan over the period December 31, 2019 to March 31, 2020:
 
     Weighted Average  
     Grant Date  
  Shares   Fair Value  
Outstanding – December 31, 2019   321,227   $ 3.37  

Granted   —    —  
Vested   (46,584 )   2.64  
Forfeited   (60,590 )   4.40  

Outstanding – March 31, 2020   214,053    3.24  
 
Compensation Expense
 
Share-based compensation expense recognized for the three months ended March 31, 2020 was $79,000 before income taxes and $63,000 after income taxes. Share-based
compensation expense recognized for the three months ended March 31, 2019 was $70,000 before income taxes and $55,000 after income taxes.  Unrecognized compensation
expense for the Company’s plans was $235,000 at March 31, 2020 and is expected to be recognized over a weighted-average period of 1.8 years.  Share-based compensation
expense is recorded as a part of selling, general and administrative expenses.
 
NOTE 6 - INVENTORIES
 
Inventories summarized below are priced at the lower of first-in, first-out cost or net realizable value: 
       
  March 31   December 31  
  2020   2019  
Finished goods  $ 6,776,000   $ 6,728,000  
Raw and processed materials   1,314,000    1,803,000  
  $ 8,090,000   $ 8,531,000  
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NOTE 7 – CONTINGENCIES
 
In the ordinary course of business, the Company is exposed to legal actions and claims and incurs costs to defend against these actions and claims. Company management is not
aware of any outstanding or pending legal actions or claims that could materially affect the Company’s financial position or results of operations.
 
NOTE 8 – DEBT
 
Line of Credit
The Company has a $15,000,000 line of credit from Wells Fargo Bank, N.A.  The Company had no outstanding borrowings against the line of credit at March 31, 2020 or
December 31, 2019. Due to the revolving nature of loans under our credit facility, additional borrowings and periodic repayments and re-borrowings may be made until the
maturity date. The total amount available for borrowings under our credit facility at March 31, 2020 was $3,875,000, based on the borrowing base calculation. Interest on
borrowings on the credit line is at LIBOR plus 2.0% (3.0% at March 31, 2020). The credit agreement expires August 12, 2021 and is secured by assets of the Company.  Our
credit agreement contains financial covenants including a minimum liquidity balance of $10,000,000. Liquidity is calculated as the sum of unrestricted cash, marketable
securities and the availability on the line of credit. The Company was in compliance with its financial covenants at March 31, 2020.
 
NOTE 9 – INCOME TAXES
 
In the preparation of the Company’s consolidated financial statements, management calculates income taxes based upon the estimated effective rate applicable to operating
results for the full fiscal year. This includes estimating the current tax liability as well as assessing differences resulting from different treatment of items for tax and book
accounting purposes. These differences result in deferred tax assets and liabilities, which are recorded on the balance sheet. Management analyzes these assets and liabilities
regularly and assesses the likelihood that deferred tax assets will be recovered from future taxable income.
 
At March 31, 2020 there was $131,000 of net uncertain tax benefit positions that would reduce the effective income tax rate if recognized.  The Company records interest and
penalties related to income taxes as income tax expense in the condensed consolidated statements of income (loss) and comprehensive income (loss).
 
The Company is subject to U.S. federal income tax as well as income tax of multiple state and foreign jurisdictions. The tax years 2016-2019 remain open to examination by the
Internal Revenue Service and the years 2015-2019 remain open to examination by various state tax departments. The tax years from 2016-2018 remain open in Costa Rica.
 
The Company’s effective income tax rate was 0.5% for the first three months of 2020. The effective tax rate differs from the federal tax rate of 21% due to state income taxes,
foreign tax rate differences, foreign losses not deductible for U.S. income tax purposes, the effect of uncertain income tax positions, stock compensation windfalls and changes
in valuation allowances related to deferred tax assets. The foreign operating losses may ultimately be deductible in the countries in which they occurred; however, the Company
has not recorded a deferred tax asset for these losses due to uncertainty regarding the eventual realization of the benefit.  The effect of the foreign operations was an overall rate
decrease of approximately (10.1%) for the three months ended March 31, 2020. There were no additional uncertain tax positions identified in the first quarter of 2020.  The
Company’s effective income tax rate for the three months ended March 31, 2019 was 0.5%, and differed from the federal tax rate due to state income taxes, foreign tax rate
differences, foreign losses not deductible for U.S. income tax purposes, changes in the reserve for uncertain income tax positions, provisions for interest charges for uncertain
income tax positions, stock compensation shortfalls and changes in valuation allowances related to deferred tax assets.
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NOTE 10 – SEGMENT INFORMATION
 
The Company classifies its remaining businesses into three segments as follows:
 

● Transition Networks designs, develops and sells Intelligent Edge solutions that provide connectivity and power through PoE products and actionable intelligence to end
devices in an IoT ecosystem through embedded and cloud-based management software. Transition Networks continues to generate revenue from its traditional
products consisting of, media converters, NICs, and Ethernet switches that offer the ability to affordably integrate the benefits of fiber optics into any data network;

● JDL Technologies provides technology solutions that address prevalent IT challenges, including virtualization and cloud solutions, managed services, wired and
wireless network design and implementation, and converged infrastructure configuration and deployment; and

● Net2Edge designs, develops, and sells edge network access products, TDM over IP and other circuit emulation solutions, along with specialized cloud-based software
solutions, primarily within the telecommunications market.

 
Management has chosen to organize the Company and disclose reportable segments based on our products and services. Intersegment revenues are eliminated upon
consolidation. “Other” includes non-allocated corporate overhead costs. As a result of our treatment of Suttle as discontinued operations, “Other” includes amounts previously
allocated to Suttle that do not meet the criteria to be included in income from discontinued operations.
 
Information concerning the Company’s continuing operations in the various segments for the three month periods ended March 31, 2020 and 2019 are as follows:
 
  Transition   JDL         Intersegment     
  Networks   Technologies   Net2Edge   Other   Eliminations   Total  
                   
Three Months Ended March 31, 2020                         
Sales  $ 8,164,000  $ 827,000  $ 424,000  $ —  $ (252,000)  $ 9,163,000 
Cost of sales   4,604,000   620,000   214,000   —   (12,000)   5,426,000 
Gross profit   3,560,000   207,000   210,000   —   (240,000)   3,737,000 
Selling, general and administrative expenses   3,344,000   328,000   593,000   936,000   (240,000)   4,961,000 
Operating income (loss)   216,000   (121,000)   (383,000)   (936,000)   —   (1,224,000)
Other income   —   —   14,000   397,000   —   411,000 
Income (loss) before income tax  $ 216,000  $ (121,000)  $ (369,000)  $ (539,000)  $ —  $ (813,000)
                         
Depreciation and amortization  $ 54,000  $ 13,000  $ 17,000  $ 127,000  $ —  $ 211,000 
                         
Capital expenditures  $ 41,000  $ —  $ 2,000  $ 14,000  $ —  $ 57,000 
                         
Assets  $ 13,087,000   $ 1,394,000  $ 2,578,000  $ 39,807,000   $ (27,000)  $ 56,839,000  
 
 

16



 
 
  Transition   JDL         Intersegment     
  Networks   Technologies   Net2Edge   Other   Eliminations   Total  
                   
Three Months Ended March 31, 2019                         
Sales  $ 8,890,000  $ 2,208,000  $ 448,000  $ —  $ (330,000)  $ 11,216,000  
Cost of sales   5,136,000   1,341,000   227,000   —   (114,000)   6,590,000 
Gross profit   3,754,000   867,000   221,000   —   (216,000)   4,626,000 
Selling, general and administrative expenses   3,695,000   376,000   748,000   844,000   (216,000)   5,447,000 
Operating (loss) income   59,000   491,000   (527,000)   (844,000)   —   (821,000)
Other income (expense)   —   (10,000)   (1,000)   36,000   —   25,000 
Income (loss) before income tax  $ 59,000  $ 481,000  $ (528,000)  $ (808,000)  $ —  $ (796,000)
                         
Depreciation and amortization  $ 79,000  $ 28,000  $ 20,000  $ 152,000  $ —  $ 279,000 
                         
Capital expenditures  $ —  $ 36,000  $ 7,000  $ 167,000  $ —  $ 210,000 
                         
Assets  $ 17,668,000   $ 3,814,000  $ 2,863,000  $ 27,873,000   $ (27,000)  $ 52,191,000  
 
NOTE 11 – NET INCOME (LOSS) PER SHARE
 
Basic net income (loss) per common share is based on the weighted average number of common shares outstanding during each period and year. Diluted net income per
common share takes into effect the dilutive effect of potential common shares outstanding.  The Company’s only potential common shares outstanding are stock options and
shares associated with the long-term incentive compensation plans, which resulted in a dilutive effect of 179,709 and 0 for the three months ended March 31, 2020 and 2019,
respectively. The Company calculates the dilutive effect of outstanding options using the treasury stock method. Options totaling 632,114 and 1,311,090 were excluded from the
calculation of diluted earnings per share for the three months ended March 31, 2020 and 2019, respectively because the exercise price was greater than the average market price
of common stock during the period and deferred stock awards totaling 117,688 and 216,929 shares would not have been included for the three months ended March 31, 2020
and 2019, respectively, because of unmet performance conditions.
 
NOTE 12 – FAIR VALUE MEASUREMENTS
 
The accounting guidance establishes a valuation hierarchy for disclosure of the inputs to valuation used to measure fair value. This hierarchy prioritizes the inputs into three
broad levels as follows:
 
Level 1 – Observable inputs that reflect unadjusted quoted prices for identical assets or liabilities in active markets that the Company has the ability to access at the
measurement date.
 
 

17



 
 
Level 2 – Observable inputs such as quoted prices for similar instruments and quoted prices in markets that are not active, and inputs that are directly observable or can be
corroborated by observable market data. The types of assets and liabilities included in Level 2 are typically either comparable to actively traded securities or contracts, such as
treasury securities with pricing interpolated from recent trades of similar securities, or priced with models using highly observable inputs, such as commodity options priced
using observable forward prices and volatilities.
 
Level 3 – Significant inputs to pricing that have little or no observability as of the reporting date. The types of assets and liabilities included in Level 3 are those with inputs
requiring significant management judgment or estimation, such as the complex and subjective models and forecasts used to determine the fair value of financial instruments.
 
Financial assets and liabilities measured at fair value on a recurring basis as of March 31, 2020 and December 31, 2019, are summarized below:
 
  March 31, 2020     
             
  Level 1   Level 2   Level 3   Total Fair Value  
                 
Cash equivalents:                 

Money Market Funds  $ 16,913,000   $ —  $ —  $ 16,913,000  
Subtotal   16,913,000    —   —   16,913,000  

                 
Short-term investments:                 

Commercial Paper   —   11,300,000    —   11,300,000  
Subtotal   —   11,300,000    —   11,300,000  

                 
Long-term investments:                 

Convertible debt   —   —   355,000   355,000 
Subtotal   —   —   355,000   355,000 

                 
Total  $ 16,913,000   $ 11,300,000   $ 355,000  $ 28,568,000  
 
  December 31, 2019     
             
  Level 1   Level 2   Level 3   Total Fair Value  
                 
Cash equivalents:                 

Money Market Funds  $ 8,761,000  $ —  $ —  $ 8,761,000 
Subtotal   8,761,000   —   —   8,761,000 

                 
Short-term investments:                 

Commercial Paper   —   8,694,000   —   8,694,000 
Corporate Notes/Bonds   —   756,000   —   756,000 

Subtotal   —   9,450,000   —   9,450,000 
                 
Long-term investments:                 

Convertible debt   —   —   250,000   250,000 
Subtotal   —   —   250,000   250,000 

                 
Total  $ 8,761,000  $ 9,450,000  $ 250,000  $ 18,461,000  
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We record transfers between levels of the fair value hierarchy, if necessary, at the end of the reporting period. There were no transfers between levels during the three months
ended March 31, 2020.
 
NOTE 13 – GENERAL COMMITMENTS
 
On August 2, 2018, the Company entered into a purchase agreement with Launch Properties, LLC for the sale of the Company’s building located at 10900 Red Circle Drive,
Minnetonka, MN for $10,000,000. The building currently includes the Company’s corporate administrative offices, as well as some operations for Transition Networks and
JDL Technologies. The closing of the transaction is subject to several closing conditions, including the buyer’s ability to complete due diligence within 180 days and the buyer’s
ability to obtain regulatory approval for its intended use of the property. The original due diligence period lapsed on January 29, 2019, and through two amendments to the
original agreement, the due diligence period has been extended to June 30, 2020, and the buyer has met certain required obligations under these amendments. One of the
conditions of the agreement and amendments included non-refundable deposits into an escrow account. As of March 31, 2020, the balance within this escrow account was
$225,000 and is included within restricted cash within the condensed consolidated balance sheet. If the sale proceeds, the Company currently expects the transaction to close in
early 2021.
 
NOTE 14 – RECENT ACCOUNTING PRONOUNCEMENTS
 
In December 2019, the FASB issued ASU 2019-12, “Simplifying the Accounting for Income Taxes”, which, as part of its Simplification Initiative to reduce the cost and
complexity in accounting for income taxes, removes certain exceptions related to the approach for intra-period tax allocation, the methodology for calculating income taxes in
an interim period and the recognition of deferred tax liabilities for outside basis differences. ASU 2019-12 also amends other aspects of the guidance to help simplify and
promote consistent application of GAAP. The guidance is effective for interim and annual periods beginning after December 15, 2020, with early adoption permitted. The
Company adopted this standard during the first quarter of 2020 with an immaterial impact to our consolidated financial statements.
 
In June 2016, FASB issued ASU 2016-13, “Financial Instruments - Credit Losses (Topic 326), Measurement of Credit Losses on Financial Instruments.”  The amendments in
this update replace the incurred loss impairment methodology in current U.S. GAAP with a methodology that reflects expected credit losses. This ASU is intended to provide
financial statement users with more decision-useful information about the expected credit losses and is effective for annual periods and interim periods for those annual periods
beginning after December 15, 2022, which for us is the first quarter ending March 31, 2023.  Entities may early adopt beginning after December 15, 2018.  We are currently
evaluating the impact of the adoption of ASU 2016-13 on our consolidated financial statements.
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NOTE 15 – SUBSEQUENT EVENTS
 
The Company has evaluated subsequent events through the date of this filing. In April 2020, the Company made an $899,000 investment in Quortus Ltd., a UK-based company
that provides virtual core network software for Private LTE solutions for critical and secure communications. The Company believes this investment is important for its
Transition Networks and Net2Edge business segments as they have begun exploring partnering with Quortus to integrate their Private LTE core in existing and new products for
the Company’s federal business, network extensions, and private networks for enterprises.  
 
On May 14, 2020, the Company completed the acquisition of Ecessa Corporation (“Ecessa”) in a reverse triangular merger for $4.0 million with working capital adjustments 90
days after closing. At the closing, Ecessa became a wholly owned subsidiary of CSI. Based in Plymouth, Minnesota, Ecessa designs and distributes software-defined wide area
networking (SD-WAN) solutions for businesses through the deployment of field installations of Ecessa Edge®, PowerLink®, and WANworX® controllers.
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 Item 2.  Management’s Discussion and Analysis of Financial Condition and Results of Operations                         
 

Overview
 
Communications Systems, Inc. provides physical connectivity infrastructure and services for global deployments of broadband networks through the following business units:
 
Transition Networks
With over 30 years of growth and expertise in hardware and software development, Transition Networks offers customers the ability to securely and reliably connect, power
and manage edge devices in an IoT (“Internet of Things”) ecosystem as well as affordably integrate the benefits of fiber optics into any data network, in any application, and in
any environment. Offering support for multiple speeds and protocols, multiple POE options, any interface, and hardware and software platforms, Transition Networks’ portfolio
gives customers simple, secure and intelligent solutions for the network edge. Transition Networks distributes hardware-based connectivity solutions through a network of
resellers in over 90 countries.
 
JDL Technologies
JDL Technologies provides technology services and infrastructure to the commercial, healthcare and education market segments. JDL’s portfolio of technology solutions
includes managed services, virtualization and cloud solutions, wired and wireless network design and implementation services, and converged infrastructure configuration and
deployment. JDL has provided many of these technology services to the education space, including one of the largest school districts in the US for more than 30 years, and also
provides these services to a number of commercial and healthcare clients.
 
Net2Edge
Net2Edge designs and sells a range of solutions to address the needs of customers at the network edge. Specifically, this ranges from traditional Ethernet based switches, to
circuit emulation devices, to bespoke niche solutions deploying LTE for example. The circuit emulation products range from legacy over packet interfaces such as Serial, TDM
or ISDN. Net2Edge targets these products at telecommunications service providers, enterprises and system integrators. These solutions assist in resolving challenges in the areas
of bandwidth constraints, security risks, and distance limitations as networks extend from local area to wide area networks and adapt to ever increasing end-user demands.  As
enterprise networks continue to change and evolve, our solutions enable customers to integrate multiple services into their existing infrastructure. All Net2Edge products
incorporate features for performing advanced levels of management and automated provisioning minimizing the administrative burden of the operator.
 
First Quarter 2020 Summary
 

● Consolidated sales were $9.2 million in Q1 2020 compared to $11.2 million in Q1 2019.
 

● The Company incurred an operating loss from continuing operations of $1.2 million in Q1 2020 compared to an operating loss from continuing operations of $0.8
million in Q1 2019.

 
● Net loss from continuing operations was $809,000, or ($0.09) per diluted share in Q1 2020, compared to a net loss from continuing operations of $792,000, or ($0.09)

per diluted share, in Q1 2019. 
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Forward-looking statements
 
In this report and, from time to time, in reports filed with the Securities and Exchange Commission (“SEC”), in press releases, and in other communications to shareholders or
the investing public, the Company may make “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act of 1995. We may make these
forward-looking statements concerning possible or anticipated future financial performance, business activities, plans, pending claims, investigations or litigation, which are
typically preceded by the words “believes,” “expects,” “anticipates,” “intends” or similar expressions. For these forward-looking statements, the Company claims the protection
of the safe harbor for forward-looking statements contained in federal securities laws. Shareholders and the investing public should understand that these forward-looking
statements are subject to risks and uncertainties that could cause actual performance, activities, anticipated results, outcomes or plans to differ significantly from those indicated
in the forward-looking statements. These risks and uncertainties include, but are not limited to:
 
General Risks and Uncertainties:
 

● The ability of the Company’s three operating units to each function in an efficient and cost-effective manner, under the oversight of the CSI parent;
 

● Any short-term or long-term effect that the COVID-19 Pandemic may have on the American and world economies generally, or us as a manufacturing entity, including
our ability to manufacture, market, and sell our products while complying with applicable or otherwise appropriate social distancing policies, as discussed more
thoroughly below in the section “Impact of COVID-19 Pandemic”;

 
● Our ability to successfully and profitably integrate our new Ecessa subsidiary into our existing operations;

 
● The ability of our three business units to operate profitably;

 
● The ability to manage corporate costs incurred as a public company in an effective manner;

 
● The ability of the Special Committee of the Board of Directors and business leadership to develop business development options for the Company and the Company’s

ability to implement these plans;
 

● The impact of changing government expenditures in our markets;
 

● The fact that the sale of the Company’s Minnetonka headquarters is subject to contingencies, some of which are beyond the Company’s control; and
 

● The fact that our information technology systems may be exposed to various cybersecurity risks and other disruptions that could impair our ability to operate.
 
Transition Networks Risks and Uncertainties:
 

● The ability of Transition Networks to develop and sell new products for new and existing markets at a level adequate to counter the decline in sales of its traditional
products;
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● Transition Networks’ reliance on contract manufacturers and OEMs to supply it with components and products in a timely manner as Transition Networks develops and
introduces new products;

 
● The fact that as Transition Networks has more success in selling its products as part of major infrastructure projects, it may experience significant fluctuations in

quarter-to-quarter and year-to-year revenue and profitability; and
 

● Transition Networks’ ability to manage its inventory of components and finished products is complex and complicated by its need to maintain a significant inventory
of components (i) that may be or become in short supply or discontinued by the component manufacturer, (ii) that must be purchased in bulk to obtain favorable
pricing, or (iii) that require long lead times. These factors may result in Transition Networks purchasing and maintaining significant amounts of inventory, that if not
used or expected to be used based on anticipated production requirements, (i) may become excess or obsolete and (ii) could result in sales price reductions or inventory
write-downs that could adversely affect Transition Networks’ business and results of operations.

 
JDL Technologies Risks and Uncertainties:
 

● JDL’s ability to continue to obtain and manage the historically fluctuating business from its traditional South Florida school district customer in light of continuing
delays in the government funding of this customer including JDL’s ability to efficiently deliver products and services to this customer when funding is restored;

 
● JDL’s ability to expand to other educational prospects;

 
● JDL’s ability to profitably increase its business serving small and medium-sized commercial businesses;

 
● JDL’s ability to successfully and profitably manage a large number of small accounts; and

 
● JDL’s ability to establish and maintain a productive and efficient workforce.

 
Net2Edge’s Risks and Uncertainties:
 

● Net2Edge’s ability to develop, field test, manufacture and sell new products in sufficient quantities to achieve profitability; and
 

● Net2Edge’s ability to sustain meaningful product differentiation and achieve substantial gross margins.
 
The Company discusses these and other risk factors from time to time in its filings with the SEC, including risk factors presented under Item 1A of the Company’s most
recently filed Annual Report on Form 10-K and Quarterly Reports on Form 10-Q.                 
 
Impact of COVID-19 Pandemic
 
We are subject to risks and uncertainties as a result of the COVID-19 pandemic. In response to the pandemic, we have instituted office closures, implemented shelter-in-place
orders and restrictions and instituted a mandatory work from home policy for substantially all office employees, and instituted social distancing work rules for operations
personnel that continued to work in our facilities to satisfy customer orders. While we experienced supply chain and demand disruptions during the first quarter of 2020, it did
not have a significant impact on our results. We expect the disruption to our supply to continue throughout 2020, as well as higher logistics and operational costs due to the
COVID-19 pandemic. At the same time, we have seen an increase in demand for our Transition Networks’ fiber and high-speed products as customers are looking to upgrade
their networks. We are also seeing delays in orders as some projects are pushed out due to the inability to access locations due to the shutdowns. We are continuing to actively
monitor the effects and potential impacts of the COVID-19 pandemic on all aspects of our business, liquidity and capital resources. The extent to which the COVID-19
pandemic may materially impact our financial condition, liquidity or results of operations is uncertain at this time.
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Company Results
 

Three Months Ended March 31, 2020 Compared to
Three Months Ended March 31, 2019

 
Consolidated sales decreased 18.3% in the first quarter of 2020 to $9,163,000 compared to $11,216,000 in the same period of 2019.  Consolidated operating loss from
continuing operations in the first quarter of 2020 was $1,224,000 compared to an operating loss from continuing operations of $821,000 in the first quarter of 2019. Net loss
from continuing operations in the first quarter of 2020 was $809,000 or $ (0.09) per share compared to net loss from continuing operations of $792,000 or $ (0.09) per share in
the first quarter of 2019. 
 
Transition Networks Results
 
Transition Networks sales decreased 8% to $8,164,000 in the first quarter of 2020 compared to $8,890,000 in 2019. Transition Networks organizes its sales force by vertical
markets and segments its customers geographically.  First quarter sales by region are presented in the following table:
 
  Transition Networks Sales by Region  

  2020   2019  
North America  $ 7,442,000  $ 6,910,000 
International   722,000   1,980,000 
  $ 8,164,000  $ 8,890,000 
 
The following table summarizes Transition Networks’ 2020 and 2019 first quarter sales by its major product groups:
 
  Transition Networks Sales by Product Group  

  2020   2019  
Intelligent edge solutions  $ 3,100,000  $ 2,272,000 
Traditional products   5,064,000   6,618,000 
  $ 8,164,000  $ 8,890,000 
 
Sales in North America increased $532,000, or 8%, primarily due to a strong quarter of sales to Federal agencies partially offset by a decline in sales to one major
telecommunications customer. International sales decreased $1,258,000, or 64%, primarily due to an overall drop in demand for traditional products and the economic effects of
COVID-19.  Sales of Intelligent edge solutions (“IES”) products increased 36% or $828,000 due to higher sales of security and surveillance products and federal government
contracts. Traditional product sales decreased 23% or $1,554,000 due mainly to a decline in media converter orders from one major telecommunications customer.
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Gross profit on first quarter sales decreased to $3,560,000 in 2020 as compared to $3,754,000 in 2019.  Gross margin increased to 43.6% in the first quarter of 2020 from 42.2%
in 2019 primarily due to sales of lower margin media converter products in the prior year. Selling, general and administrative expenses decreased 9% to $3,344,000, or 41.0% of
sales, in the first quarter of 2020 compared to $3,695,000, or 41.6% of sales, in 2019 due to reduced personnel expenses.
 
Transition Networks had operating income of $216,000 in the first quarter of 2020 compared to operating income of $59,000 in 2019. 
 
JDL Technologies Results
 
JDL Technologies sales decreased 63% to $827,000 in the first quarter of 2020 compared to $2,208,000 in 2019.
 
JDL’s revenues by customer group were as follows:
 
  JDL Revenue by Customer Group  

  2020   2019  
Education  $ 93,000  $ 1,473,000 
Healthcare and commercial clients   534,000   451,000 
CSI IT operations   200,000   284,000 
  $ 827,000  $ 2,208,000 
 
Revenues from the education sector decreased $1,380,000 or 94% in the first quarter of 2020 as compared to the 2019 first quarter. Sales were below expectations due to
ongoing funding related delays at our largest education customer. Revenue from sales to small and medium-sized commercial businesses (“SMBs”), which are primarily
healthcare and commercial clients increased $83,000 or 18% in the first quarter of 2020 as compared to 2019 due to new client acquisition and rate increases in our commercial
services division. The decrease in the CSI IT operations revenue as compared to the first quarter of 2019 is related to hardware refresh revenue in the prior year that was not
repeated in the current year.
 
Gross profit decreased 76% to $207,000 in the first quarter of 2020 compared to $867,000 in the same period in 2019. Gross margin decreased to 25.0% in the first quarter of
2020 compared to 39.3% in 2019 due to the cost of maintaining the specialized education sector engineering team in anticipation of pending projects we expect to begin in the
second quarter of 2020.  Selling, general and administrative expenses decreased 13% in the first quarter of 2020 to $328,000, or 39.7% of sales, compared to $376,000, or 17.0%
of sales, in 2019 due to cost saving measures put in place.
 
JDL Technologies reported an operating loss of $121,000 in the first quarter of 2020 compared to operating income of $491,000 in the same period of 2019.
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Net2Edge Results
 
Net2Edge’s sales decreased 5% to $424,000 in the first quarter of 2020 compared to $448,000 in 2019 primarily due to delays in completing final approval for a new product for
a key Latin American customer as a result of the Latin American country-wide COVID-19 lock-down.  Gross profit decreased 5% to $210,000 in the first quarter of 2020
compared to $221,000 in the same period of 2019.  Gross margin increased slightly to 49.5% in 2020 from 49.3% in 2019. Selling, general and administrative expenses
decreased 21% in 2020 to $593,000 compared to $748,000 in 2019 due to a reduction in selling expenses and other cost saving measures. Net2Edge reported an operating loss of
$383,000 in the first quarter of 2020 compared to an operating loss of $527,000 in the same period of 2019.
 
Other
 
As a result of our treatment of Suttle as discontinued operations, “Other” includes non-allocated corporate overhead costs as well as costs allocated to Suttle that are not
considered discontinued operations. Each year the Company estimates revenue and headcount for each of its three principal business units and allocates a portion of shared
service corporate overhead costs based on these metrics. Because Suttle is now treated as discontinued operations, these costs are now included within Other.
 
Income Taxes
 
The Company’s loss from continuing operations before income taxes was $813,000 in the first three months of 2020 compared to a loss from continuing operations before
income taxes of $796,000 in the first three months of 2019. The Company’s effective income tax rate was 0.5% in the first three months of 2020 and 0.5% in 2019. This
effective tax rate for 2020 differs from the federal tax rate of 21% due to state income taxes, foreign tax rate differences, foreign losses not deductible for U.S. income tax
purposes, the effect of uncertain income tax positions, stock compensation windfalls and changes in valuation allowances related to deferred tax assets. As of December 31,
2019, the Company had a federal net operating loss carryforward from 2015 through 2019 activity of approximately $7,687,000 that is available to offset future taxable income
and begins to expire in 2035. The Company also has a federal capital loss carryforward from 2018 of approximately $1,930,000 that is available to offset future capital gains
and expires in 2023.
 

Liquidity and Capital Resources
 
As of March 31, 2020, the Company had $32,341,000 in cash, cash equivalents, restricted cash, and investments. Of this amount, $16,913,000 was invested in short-term
money market funds that are not considered to be bank deposits and are not insured or guaranteed by the FDIC or other government agency. These money market funds seek to
preserve the value of the investment at $1.00 per share; however, it is possible to lose money investing in these funds. The remainder in cash and cash equivalents is operating
cash. The Company also had $11,300,000 in investments consisting of commercial paper that are traded on the open market and are classified as available-for-sale at March 31,
2020.
 
The Company had working capital of $40,592,000 at March 31, 2020, consisting of current assets of approximately $48,192,000 and current liabilities of $7,600,000 compared
to working capital of $38,052,000 at December 31, 2019, consisting of current assets of $49,402,000 and current liabilities of $11,350,000.
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Cash flow provided by operating activities was approximately $241,000 in the first three months of 2020 and $1,191,000 used in the same period of 2019.  Significant working
capital changes from December 31, 2019 to March 31, 2020 included a decrease in accounts receivable of $3,641,000, a decrease in accounts payable of $1,026,000 and a
decrease in accrued compensation and benefits of $812,000. 
 
Net cash provided by investing activities was $6,504,000 in first three months of 2020 compared to $217,000 used in 2019, due to proceeds from the Suttle sale, included in
discontinued operations, partially offset by additional investment purchases.
 
Net cash used in financing activities was $274,000 in the first three months of 2020 compared to $159,000 used in financing activities in 2019. Cash dividends paid on common
stock increased to $190,000 in 2020 ($0.02 per common share) from $184,000 in 2019 ($0.02 per common share).  Proceeds from common stock issuances, principally issued
under the Company’s Employee Stock Purchase Plan, totaled approximately $24,000 in 2020 and $27,000 in 2019. The Company acquired $55,000 and $2,000 in 2020 and
2019, respectively, of Company stock from employees to satisfy withholding tax obligations related to share-based compensation, pursuant to terms of Board and shareholder-
approved compensation plans. The Company also acquired $54,000 of Company stock under a $2,000,000 Stock Repurchase Program authorized by the Board of Directors in
August 2019.  The new 2019 Stock Repurchase Program  replaced a 2008 Stock Repurchase Program that had authorized the repurchase of up to 411,910 additional shares, but
had no specific dollar amount associated with it. The Company had not made any market repurchases under the 2008 Stock Repurchase Program in the past several years. At
March 31, 2020, there remained $572,000 available for future purchases under the 2019 Stock Repurchase Program. See “Issuer Purchases of Equity Securities” in Part II, Item
2 of this Form 10-Q.
 
The Company has a $15,000,000 line of credit from Wells Fargo Bank.  Interest on borrowings on the credit line is at LIBOR plus 2.0% (3.0% at March 31, 2020). The
Company had no outstanding borrowings against the line of credit at March 31, 2020. The credit agreement expires August 12, 2021 and is secured by assets of the Company.
 
In the opinion of management, based on the Company’s current financial and operating position and projected future expenditures, sufficient funds are available to meet the
Company’s anticipated operating and capital expenditure needs.
 

Critical Accounting Policies
 
Our critical accounting policies, including the assumptions and judgments underlying them, are discussed in our 2019 Form 10-K in Note 1 Summary of Significant Accounting
Policies included in our Consolidated Financial Statements. There were no other significant changes to our critical accounting policies during the three months ended March 31,
2020.
 
The Company’s accounting policies have been consistently applied in all material respects and disclose matters such as allowance for doubtful accounts, sales returns, inventory
valuation, warranty expense, income taxes, revenue recognition, asset impairment recognition and foreign currency translation. On an ongoing basis, we evaluate our estimates
based on historical experience and on various other assumptions that we believe to be reasonable under the circumstances, the result of which form the basis for making
judgments about the carrying value of assets and liabilities that are not readily apparent from other sources.  Results may differ from these estimates due to actual outcomes
being different from those on which we based our assumptions.  Management reviews these estimates and judgments on an ongoing basis.
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Recently Issued Accounting Pronouncements
 
Recently issued accounting standards and their estimated effect on the Company’s condensed consolidated financial statements are also described in Note 14, Recent
Accounting Pronouncements, to the Condensed Consolidated Financial Statements.
 
Item 3.   Quantitative and Qualitative Disclosures about Market Risk.
 
The Company has no freestanding or embedded derivatives.  The Company’s policy is to not use freestanding derivatives and to not enter into contracts with terms that cannot
be designated as normal purchases or sales.
 
The vast majority of our transactions are denominated in U.S. dollars; as such, fluctuations in foreign currency exchange rates have historically not been material to the
Company.  At March 31, 2020 our bank line of credit carried a variable interest rate based on LIBOR plus 2.0%. As noted above, we had no outstanding borrowings at March
31, 2020.
 
Based on the Company’s operations, in the opinion of management, no material future losses or exposure exist relative to market risk.
 
Item 4.   Controls and Procedures     
 
(a) Evaluation of Disclosure Controls and Procedures
 

The Company maintains disclosure controls and procedures (as defined in Rules 13a-15(e) and 15d-15(e) under the Securities Exchange Act of 1934) that are designed
to ensure that information required to be disclosed by the Company in reports that it files or submits under the Exchange Act is (i) recorded, processed, summarized and
reported within the time periods specified in SEC rules and forms and (ii) accumulated and communicated to the Company’s management, including its principal executive
officer and principal financial officer, as appropriate to allow timely decisions regarding required disclosure. 
 

Management, with the participation of the Company’s Chief Executive Officer and Chief Financial Officer, has evaluated the effectiveness of the design and operation
of the disclosure controls and procedures, as defined in Rules 13a-15(e) under the Securities Exchange Act of 1934, as of the end of the period covered by this report. Based on
that evaluation, as detailed below, management concluded that the Company’s disclosure controls and procedures are effective.
 
 (b) Changes in Internal Controls
 

There have been no changes in our internal control over financial reporting during our most recently completed fiscal quarter that has materially affected, or is
reasonably likely to materially affect, our internal control over financial reporting. As disclosed in our Annual Report on Form 10-K for the year ended December 31, 2019, we
concluded that our internal control over financial reporting was effective.
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 PART II.  OTHER INFORMATION
 
Item 1.  Legal Proceedings
Not Applicable.
 
Item 1A.  Risk Factors
Not Applicable.
 
Item 2.   Unregistered Sales of Equity Securities and Use of Proceeds
 
Issuer Purchases of Equity Securities (registered pursuant to Section 12 of the Exchange Act)
 
In the three months ending March 31, 2020, the Company repurchased shares of stock as follows:
 

ISSUER PURCHASES OF EQUITY SECURITIES

Period  
(a) Total Number of 
Shares Purchased (1)   

Average Price 
Paid per Share   

Total Number of Shares 
Purchased as Part of 

Publicly Announced Plans 
or Programs   

(b) Maximum Approximate 
Dollar Value of Shares that May 

Yet Be Purchased Under the 
Plans or Programs  

January 2020   —   $ —    —   $ 625,583  
February 2020   —    —    —    625,583  
March 2020   9,557    5.59    9,557    572,182  
Total   9,557   $ 5.59    9,557   $ 572,182  
 

(1) The total number of shares purchased includes: shares purchased under the Board’s authorization, including market purchases and privately negotiated purchases.
 
Item 3.   Defaults Upon Senior Securities
Not Applicable.
 
Item 4.  Mine Safety Disclosures
Not Applicable.
 
Item 5.   Other Information
Not Applicable.
 
Item 6.   Exhibits.
 

The following exhibits are included herein:
 

2.1 Agreement and Plan of Merger dated as of May 8, 2020, by and among (i) Communications Systems, Inc., a Minnesota corporation, (ii) Resilient Corp., a
Minnesota corporation and a wholly owned subsidiary of Communications Systems, Inc., and (iii) Ecessa Corporation, a Minnesota corporation.

 
3.2 Communications Systems, Inc. Bylaws amended through April 10, 2020

 
31.1 Certification of Chief Executive Officer pursuant to Section 302 of the Sarbanes-Oxley Act of 2002 (Rules 13a-14 and 15d-14 of the Exchange Act).

 
31.2 Certification of Chief Financial Officer pursuant to Section 302 of the Sarbanes-Oxley Act of 2002 (Rules 13a-14 and 15d-14 of the Exchange Act).

 
32. Certifications pursuant Section 906 of the Sarbanes-Oxley Act of 2002 (18 U.S.C. §1350).
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 Signatures
 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned thereto duly
authorized.
 
  Communications Systems, Inc.
   
 By /s/ Roger H.D. Lacey
  Roger H.D. Lacey
Date:  May 15, 2020  Chief Executive Officer
   
  /s/ Mark Fandrich
  Mark Fandrich
Date:  May 15, 2020  Chief Financial Officer
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AGREEMENT AND PLAN OF MERGER
 

THIS AGREEMENT AND PLAN OF MERGER (this “Agreement”) is made and entered into as of May 8, 2020, by and among (i) Communications Systems, Inc., a Minnesota
corporation (“Parent”), (ii) Resilient Corp., a Minnesota corporation and a wholly owned subsidiary of Parent (“Merger Sub”), (iii) Ecessa Corporation, a Minnesota corporation (the
“Company”), and (iv) Albert A. Woodward, an individual residing in the State of Minnesota, solely in his capacity as the Shareholder Representative (the “Shareholder Representative”).
Unless otherwise provided herein, capitalized terms used herein are defined in Article XI.
 

R E C I T A L S:
 

WHEREAS, the Company is in the data communication industry and designs SD-WAN solutions to give wide area networks greater reliability, resiliency and redundancy (the
“Business”);
 

WHEREAS, the parties intend that Merger Sub be merged with and into the Company, with the Company surviving that merger on the terms and subject to the conditions set forth
herein;
 

WHEREAS, the Board of Directors of the Company (the “Company Board”) has unanimously: (a) determined that it is in the best interests of the Company and the holders of shares
of the Company’s common stock, par value $0.01 per share (the “Company Common Stock”), and declared it advisable, to enter into this Agreement with Parent and Merger Sub; (b)
approved the execution, delivery, and performance of this Agreement and the consummation of the transactions contemplated hereby, including the Merger (as defined below), in accordance
with the Minnesota Business Corporation Act (the “MBCA”); and (c) resolved to recommend adoption of this Agreement by the shareholders of the Company;
 

WHEREAS, the respective Boards of Directors of Parent (the “Parent Board”) and Merger Sub (the “Merger Sub Board”) have each unanimously: (a) determined that it is in the best
interests of Parent or Merger Sub, as applicable, and their respective shareholders, and declared it advisable, to enter into this Agreement; and (b) approved the execution, delivery, and
performance of this Agreement and the consummation of the transactions contemplated hereby, including the Merger;
 

WHEREAS, as a condition and material inducement to the willingness of Parent and Merger Sub to enter into this Agreement, no later than one (1) hour following the execution and
delivery of this Agreement, the Company shall deliver to Parent the irrevocable written consent (the “Written Consent”) of shareholders of the Company owning at least 68.52% of the issued
and outstanding capital stock of the Company on a fully-diluted basis (the “Company Initial Required Shareholder Vote ”), which (a) is sufficient to approve the consummation of the
transactions contemplated hereby, including the Merger, under the MBCA and the Company Charter Documents (as defined below) and (b) without in any way limiting the foregoing, shall
include the written consent of each member of the Company Board who is a Shareholder of the Company; and
 

WHEREAS, the parties desire to make certain representations, warranties, covenants, and agreements in connection with the Merger and the other transactions contemplated by this
Agreement and also to prescribe certain terms and conditions to the Merger.
 

NOW, THEREFORE, in consideration of the premises and the mutual representations, warranties, covenants and agreements contained herein, the receipt and sufficiency of which
are hereby acknowledged, and upon and subject to the terms and the conditions hereinafter set forth, the parties do hereby agree as follows:
 
 



 
 

ARTICLE I

THE MERGER
 

Section 1.1     The Merger. Upon the terms and subject to the conditions set forth in this Agreement, and in accordance with the MBCA, Merger Sub will be merged with and into the
Company at the Effective Time (the “Merger”). Following the Effective Time, the separate corporate existence of Merger Sub will cease, and the Company will continue as the surviving
corporation in the Merger under the MBCA (the “Surviving Corporation”).
 

Section 1.2     Closing. The closing of the Merger (the “Closing”) will take place at, or be directed from, the offices of Ballard Spahr LLP in Minneapolis, Minnesota, at 10:00 a.m.,
Central Time, no later than two (2) Business Days following the satisfaction or (to the extent permitted by applicable Law) waiver of all of the conditions precedent set forth in Article VI
(other than those conditions that by their nature or terms are to be satisfied at the Closing, but subject to the satisfaction or (to the extent permitted by applicable Law) waiver of those
conditions), or at such other place or time or on such other date as Parent and the Company may mutually agree in writing. The date on which the Closing occurs is referred to in this
Agreement as the “Closing Date.” The parties intend that the Closing will be effected, to the extent practicable, by conference call, the electronic delivery of documents, and, if requested by
Parent, the prior physical exchange of certain other documents and instruments to be held in escrow by outside counsel to the recipient party hereto pending authorization to release at the
Closing.
 

Section 1.3     Effective Time. Subject to the provisions of this Agreement, as promptly as reasonably practicable on the Closing Date, the parties to this Agreement will file articles
of merger (the “Articles of Merger”) in such form as is required by, and executed and acknowledged in accordance with, the relevant provisions of the MBCA, and will make all other
filings and recordings required under the MBCA (if any). The Merger will become effective on such date and time as the Articles of Merger are filed with the Secretary of State of the State of
Minnesota or at such later date and time as Parent and the Company will agree and specify in the Articles of Merger. The date and time at which the Merger becomes effective is referred to in
this Agreement as the “Effective Time.”
 

Section 1.4     Effects of the Merger. The Merger will have the effects set forth in this Agreement and the applicable provisions of the MBCA. Without limiting the generality of the
foregoing, from and after the Effective Time, the Surviving Corporation will possess all properties, rights, privileges, powers and franchises of the Company and Merger Sub, and all of the
claims, obligations, liabilities, debts and duties of the Company and Merger Sub will become the claims, obligations, liabilities, debts and duties of the Surviving Corporation.
 

Section 1.5     Articles of Incorporation and Bylaws. At the Effective Time, by virtue of the Merger and without necessity of any further action, until thereafter changed or amended
as provided therein or by applicable Law, (a) the articles of incorporation of the Company as in effect immediately prior to the Effective Time will be amended and restated to read as set forth
in Exhibit I hereto and, as so amended and restated, shall be the articles of incorporation of the Surviving Corporation until thereafter changed or amended as provided therein or by
applicable Law and (b) the bylaws of the Company will be amended and restated to conform to the bylaws of the Merger Sub, as in effect immediately prior to the Effective Time, and as such
shall be the bylaws of the Surviving Corporation until thereafter changed or amended as provided therein or by applicable Law; provided, however, that, the name of the corporation set
forth in such bylaws will be “Ecessa Corporation.”
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Section 1.6     Directors and Officers. The directors and officers of the Merger Sub immediately prior to the Effective Time will, from and after the Effective Time, be the directors
and officers of the Surviving Corporation, until the earlier of their resignation or removal or until their respective successors are duly elected and qualified, as the case may be.
 

ARTICLE II

EFFECT OF THE MERGER ON CAPITAL STOCK; EXCHANGE OF CERTIFICATES; LETTERS OF TRANSMITTAL AND OTHER DOCUMENTATION
 

Section 2.1     Effect on Capital Stock. At the Effective Time, by virtue of the Merger and without any action on the part of the holder of any Shares or any shares of capital stock of
Parent or Merger Sub:
 

(a)          Capital Stock of Merger Sub. Each share of common stock, par value $0.01 per share, of Merger Sub issued and outstanding immediately prior to the Effective Time will be
converted automatically into and become one validly-issued, fully paid and non-assessable share of common stock, par value $0.01 per share, of the Surviving Corporation and shall constitute
the only outstanding shares of capital stock of the Surviving Corporation.
 

(b)          Cancellation of Certain Company Common Stock. Each Share issued and outstanding immediately prior to the Effective Time that is directly or indirectly owned by Parent,
any Subsidiary of Parent, the Company or any Subsidiary of the Company, if any (the “Excluded Shares”), will automatically be cancelled and retired and will cease to exist, and no
consideration will be delivered in exchange therefor.
 

( c )          Conversion of the Company Common Stock. Each Share issued and outstanding immediately prior to the Effective Time (other than the Excluded Shares and any
Dissenting Shares (as defined below)) (i) will no longer be outstanding, will automatically be cancelled and retired and will cease to exist, and (ii) will be converted automatically into and
represent only the right to receive, in cash, subject in each case to and conditioned upon the execution and delivery by such Shareholder of each Required Merger Consideration Document and
a Required Instrument (each such term as defined below), the Per Share Merger Consideration.
 

(d)          No Longer Shareholders.  Each Person that was a shareholder of the Company immediately prior to the Effective Time will, by virtue of the Merger, automatically cease to
be a shareholder of the Company.
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(e)          Dissenters’ Rights.  At the Effective Time, the Dissenting Shares will no longer be outstanding and will automatically be cancelled and will cease to exist, and each holder of
Dissenting Shares will cease to have any rights with respect thereto, subject to any rights the holder thereof may have under this Section 2.1(e). Notwithstanding anything in this Agreement to
the contrary, Shares issued and outstanding immediately prior to the Effective Time that are held by any holder who has (i) not voted in favor of approval of this Agreement, (ii) demanded
and perfected such holder’s right to dissent from the Merger and to be paid the fair value of such shares of the Company Common Stock in accordance with Sections 302A.471 and 302A.473
of the MBCA and (iii) as of the Effective Time, has not effectively withdrawn or lost such dissenters’ rights, including as a result of a court of competent jurisdiction determining that such
holder is not entitled to the relief provided by Sections 302A.471 and 302.473 of the MBCA (the “Dissenting Shares”) will not be converted into or represent the right to receive any portion of
the Merger Consideration as provided in Section 2.1(c), but the holder thereof, if such holder complies in all respects with Sections 302A.471 and 302A.473 of the MBCA (the “Dissenters’
Rights”), will be entitled to payment of the fair value (including interest determined in accordance with Section 302A.473 of the MBCA) of such Dissenting Shares in accordance with the
Dissenters’ Rights; provided, however, that if any such holder shall fail to perfect or otherwise shall waive, withdraw or lose the right to dissent under the Dissenters’ Rights, then the right of
such holder to be paid the fair value of such holder’s Dissenting Shares will cease and such Dissenting Shares will be deemed to have been converted as of the Effective Time into, and to have
become exchangeable solely for the right to receive, the portion of the Merger Consideration payable in respect thereof to which such holder is entitled as determined accordance with this
Agreement, without interest thereon and subject to any applicable withholding Taxes specified in Section 2.6. The Company will provide prompt written notice to Parent of any demands,
attempted withdrawals of such demands and any other instruments served pursuant to applicable Law that are received by the Company for Dissenters’ Rights with respect to any Shares, and
Parent will have the opportunity and right to direct all negotiations and proceedings with respect to such demands. Prior to the Effective Time, the Company will not, without the prior written
consent of Parent, make any payment with respect to, or settle or compromise or offer to settle or compromise, any such demand, or agree to do any of the foregoing.
 

Section 2.2     Adjustments to Merger Consideration.  If there occurs any stock split, reverse stock split, stock dividend (including any dividend or distribution of securities
convertible into the Company Common Stock), reorganization, recapitalization, reclassification, combination, exchange of shares or other like change with respect to the Company Common
Stock occurring on or after the date hereof and prior to the Effective Time, the Per Share Merger Consideration (or payable under the applicable provisions of the MBCA with respect to
Dissenting Shares) shall be equitably adjusted to reflect the effect thereof, with the manner and nature of any such adjustment subject to approval of Parent.
 

Section 2.3     Surrender and Payment. 
 

(a)          Appointment of Paying Agent.  Prior to the Effective Time, Parent shall appoint the Paying Agent to act as the exchange and paying agent in the Merger.  At or prior to the
Effective Time, Parent shall deposit with the Paying Agent the Closing Merger Consideration.
 

(b)          Mailing by Paying Agent.  As promptly as practicable following the Effective Time and in any event not later than five (5) Business Days thereafter, the Paying Agent will
mail or otherwise transmit to each Shareholder as of the Effective Time a letter of transmittal containing, among other things, an approval of and consent to this Agreement and the
transactions contemplated hereby (including the Merger), a joinder to this Agreement and a release of claims such Shareholder may have against Parent, Merger Sub, the Company, each of
their respective current and former Affiliates and certain other Persons, in substantially the form attached as Exhibit A (a “Letter of Transmittal”), as well as instructions for use in effecting
the surrender of Certificates (as defined below) in exchange for the applicable portion of Merger Consideration to which such holder is entitled in accordance with the terms and conditions of
this Agreement.  Each party to this Agreement acknowledges and agrees that each Shareholder will be required to (i) execute and deliver to Parent a Letter of Transmittal, together with, if
such Shareholder is a Restrictive Covenant Party or a Warrantholder, a Restrictive Covenant Agreement or a Warrant Exercise and Termination Agreement, as applicable (collectively, the
“Required Merger Consideration Documents”), and (ii) either (A) deliver to the Paying Agent the original stock certificates formerly evidencing such Shareholder’s Shares (each, a
“Certificate”) or (B) follow the procedures set forth in Section 2.5 below, as a condition to the payment of such Shareholder’s applicable portion of the Merger Consideration as provided
herein.  Delivery of (I) properly executed Required Merger Consideration Documents, and (II) a Required Instrument (properly executed, as applicable) is a condition precedent to such
delivering Shareholder being entitled to payment in accordance with the terms, conditions and instructions set forth in this Agreement and such Letter of Transmittal.
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( c )          Payment by Paying Agent.  No later than five (5) Business Days after the Paying Agent’s receipt from a Shareholder of (i) the Required Merger Consideration Documents,
(ii) a Required Instrument, and (iii) any other customary documents that Parent or the Paying Agent may reasonably require in connection therewith, (A) the Paying Agent will, with respect to
each Certificate so surrendered, pay to the holder of such Certificate the portion of the Closing Merger Consideration to which such holder is entitled as determined in accordance with Section
2.1(c), and (B) each such Certificate so surrendered will forthwith be cancelled.  No interest will be paid or will accrue on any portion of the Merger Consideration payable upon surrender of
any Certificate. Until so surrendered, each outstanding Certificate that prior to the Effective Time represented shares of the Company Common Stock (other than Dissenting Shares) will be
deemed from and after the Effective Time, for all purposes, to evidence solely the right to receive the portion of the Per Share Merger Consideration owing in respect thereof as determined in
accordance with the terms and conditions of this Agreement.
 

(d)          Certain Payments.  If any portion of the Merger Consideration is to be paid to a Person other than the Person in whose name the surrendered Certificate is registered, it will
be a condition to that payment that (i) the Certificate must be properly endorsed or must otherwise be in proper form for transfer, and (ii) the Person requesting the payment must pay any
transfer or other Tax required as a result of any payment to a Person other than the registered holder of the Certificate or establish to the reasonable satisfaction of the Paying Agent that any
Tax has been paid or is not payable.
 

(e)          Termination of Exchange Fund.  Any portion of the Merger Consideration that remains undistributed on the date that is twelve (12) months after the Effective Time will be
delivered to Parent (or its designee), upon demand, and any holders of the Company Common Stock who have not theretofore complied with this Article II will thereafter look only to Parent
for, and Parent will remain liable for, payment of their claims for the portion of the Merger Consideration to which they are entitled in accordance with this Agreement.
 

(f)          No Liability.  None of Parent, Merger Sub, the Company, the Surviving Corporation or the Paying Agent will be liable to any Person in respect of any portion of the Merger
Consideration that remains undistributed and is delivered to a public official in compliance with any applicable state, federal or other abandoned property, escheat or similar Law. If any shares
of the Company Common Stock have not been surrendered prior to the date on which the related Merger Consideration would escheat to or become the property of any Governmental
Authority, any such Merger Consideration will, to the extent permitted by applicable Law, immediately prior to such time become the property of Parent, free and clear of all claims or interest
of any Person previously entitled thereto.
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Section 2.4     Exercise of Warrants.  Prior to the Effective Time, the Company will take all necessary action to (a) ensure that each of the Outstanding Warrants (as defined below)
is exercised or terminated and of no further force or effect, such that at the Effective Time no Warrants will be issued and outstanding, (b) make all applicable Tax reporting and Tax payments
required by the Company with respect to the exercise or termination of such Warrants, and (c) issue to each such Warrantholder, to the extent the Per Share Merger Consideration is greater
than the per share exercise price under the applicable Warrant, a stock certificate representing the Shares to which such Warrantholder is entitled in connection with the exercise of such
Warrant  From and after the Effective Time, none of Parent, the Company or any of their respective Affiliates will have any liability or obligation or any kind or nature arising out of, relating
to, resulting from or in connection with any of the Outstanding Warrants.
 

Section 2.5     Lost Certificates. If any Certificate has been lost, stolen or destroyed, then upon the applicable Shareholder (a) checking the appropriate box to so indicate in a
properly-completed Letter of Transmittal executed by such Shareholder and delivered to the Paying Agent, (b) making payment of any expense or fee charged by the Paying Agent in
connection therewith and (c) if reasonably required by Parent or the Paying Agent, providing an indemnity ( in the form of a bond satisfactory to the Paying Agent) against any claim that may
be made against it or the Surviving Corporation with respect to such Certificate, the Paying Agent will deliver in exchange for such lost, stolen or destroyed Certificate the applicable Merger
Consideration in accordance with the terms and conditions of this Agreement and the Paying Agent Agreement.
 

Section 2.6      Withholding Rights. Notwithstanding anything in this Agreement to the contrary, Parent, Merger Sub, the Surviving Corporation and the Paying Agent shall be
entitled to deduct and withhold from the consideration otherwise payable pursuant to this Agreement (or payable under the applicable provisions of the MBCA with respect to Dissenting
Shares) such amounts as Parent, Merger Sub, the Surviving Corporation or the Paying Agent are required to deduct and withhold with respect to the making of such payment under the Internal
Revenue Code of 1986, as amended (the “Code”) or any provision of Tax Law. To the extent that amounts are so withheld and paid over to the appropriate Governmental Authority by
Parent, Merger Sub, the Surviving Corporation or the Paying Agent, such withheld amounts will be treated for all purposes of this Agreement as having been paid to the holder of the shares of
the Company Common Stock in respect of which any deduction and withholding was made by Parent, Merger Sub, the Surviving Corporation or the Paying Agent.
 

Section 2.7     No Further Ownership Rights in the Company Common Stock. All Merger Consideration paid or payable upon the surrender of Certificates in accordance with the
terms and conditions hereof will be deemed to have been paid or payable in full satisfaction of all rights pertaining to the shares of the Company Common Stock formerly represented by such
Certificate, and from and after the Effective Time, there will be no further registration of transfers of shares of the Company Common Stock on the stock transfer books of the Surviving
Corporation. If, after the Effective Time, Certificates are presented to the Surviving Corporation, they will be cancelled and exchanged for the Merger Consideration provided for, and in
accordance with the procedures set forth, in this Article II and elsewhere in this Agreement.
 

Section 2.8     Adjustment to Preliminary Merger Consideration.
 

(a)        Definition of “Net Working Capital”.  For purposes of this Section 2.8, the term “Net Working Capital” means (i) the aggregate amount of the current assets of the Company
contemplated by the Net Working Capital Principles to be included as current assets for purposes of the calculation of Net Working Capital (collectively, the “ Current Assets”) minus (ii) the
aggregate amount of the current liabilities of the Company contemplated by the Net Working Capital Principles to be included as current liabilities for purposes of the calculation of Net
Working Capital (collectively, the “Current Liabilities”), both determined as of the Effective Time, in each case as determined in accordance with the Net Working Capital Principles.
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( b )          Estimated Closing Statement.  At least two (2) Business Days prior to the Closing Date, the Company shall prepare and deliver to Parent an estimated closing statement of
the Company as of the Closing Date (the “Estimated Closing Statement”), duly certified by the President and Chief Financial Officer of the Company, which Estimated Closing Statement
shall (i) set forth the Company’s good faith estimates of (A) the Net Working Capital (the “ Estimated Net Working Capital”), (B) the Closing Cash (the “Estimated Cash”), (C) the Closing
Debt (the “Estimated Debt”), (D) the Closing Transaction Expenses (the “Estimated Transaction Expenses”), (E) the Closing Income Tax Accrual (the “Estimated Closing Income Tax
Accrual”) and (F) using the amounts in the foregoing clauses (A)-(E), the Estimated Adjustment Amount, and (ii) be subject to Parent’s good faith review and approval.  The Estimated
Closing Statement, to the extent relating to the Current Assets, the Current Liabilities and the Net Working Capital, shall be prepared in accordance with the Net Working Capital Principles.
 

(c)          Closing Statement.  Within ninety (90) days after the Closing Date, Parent will prepare and deliver to the Shareholder Representative, at the sole expense of Parent, a closing
statement of the Company as of the Closing Date (the “Closing Statement”), which Closing Statement will set forth Parent’s proposed good faith calculations of (i) the Net Working Capital,
(ii) the Closing Cash, (iii) the Closing Debt, (iv) the Closing Transaction Expenses, (v) the Closing Income Tax Accrual and (vi) using the amounts in the foregoing clauses (i)-(v), the
Adjustment Amount.  The Closing Statement will, (A) to the extent relating to the Current Assets, the Current Liabilities and the Net Working Capital, be prepared in accordance with the Net
Working Capital Principles and (B) to the extent relating to the Closing Debt, for the avoidance of doubt, disregard any financing or refinancing arrangements entered into by Parent in
connection with the consummation of the transactions contemplated hereby.  Notwithstanding any other provision of this Agreement to the contrary, the parties agree that Parent may, in
calculating the Net Working Capital for the Closing Statement, elect in its sole discretion to exclude from the Closing Statement any account receivable of the Company that is outstanding as
of the Closing and remains uncollected as of the 80th day after the Closing Date, despite Parent’s commercially reasonable efforts (it being agreed and understood that these efforts will not
require litigation or extraordinary collection activity).
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( d )          Examination of Closing Statement.  The Shareholder Representative will review the Closing Statement to confirm the accuracy of the Closing Statement and of Parent’s
calculation of (i) the Net Working Capital, (ii) the Closing Cash, (iii) the Closing Debt, (iv) the Closing Transaction Expenses, and (v) the Closing Income Tax Accrual.  If the Shareholder
Representative fails to give Parent written notice of any disputed amounts (a “Notice of Disagreement”) within thirty (30) days after the Shareholder Representative receives the Closing
Statement (the “Review Period”), then the Closing Statement will become the Final Closing Statement (as defined below) for purposes hereof.  The Shareholder Representative agrees that the
only valid basis for a Notice of Disagreement will be that either (A) a disputed item was not calculated in accordance with, as applicable, the Net Working Capital Principles, the definitions of
Current Assets, Current Liabilities, Net Working Capital, Closing Cash, Closing Debt, Closing Transaction Expenses, and the Closing Income Tax Accrual  or the other terms of this
Agreement, or (B) the Closing Statement contains a mathematical or clerical error.   If the Shareholder Representative gives Parent a Notice of Disagreement within the Review Period, then
Parent and the Shareholder Representative will attempt in good faith to agree on any adjustments that should be made to the Closing Statement in order to accurately reflect the Net Working
Capital, the Closing Cash, the Closing Debt, the Closing Transaction Expenses, and the Closing Income Tax Accrual.  If Parent and the Shareholder Representative are unable to resolve any
such disputed amounts within thirty (30) days following the expiration of the Review Period, Parent and the Shareholder Representative will engage an independent public accounting firm of
at least a regional size mutually agreed upon by Parent and the Shareholder Representative (the “Audit Firm”) to resolve any such disputed matters.  If Parent and the Shareholder
Representative are unable to agree on the appointment of the Audit Firm within ten (10) days, then Parent and the Shareholder Representative shall each select an accounting firm and shall
instruct such two firms to jointly select a third independent accounting firm to act as the Audit Firm to resolve any such disputed matters.  For the avoidance of doubt, the parties acknowledge
and agree that the Audit Firm shall be permitted to review only disputed items identified in a Notice of Disagreement.  The Audit Firm shall make its determination regarding any disputed
amounts by calculating such amounts in a manner consistent with the definitions included in, and the terms of, this Agreement (and, to the extent relating to the Net Working Capital, for the
avoidance of doubt, in accordance with the Net Working Capital Principles).  The decision of the Audit Firm shall be provided in writing and the parties shall instruct the Audit Firm to deliver
its decision within thirty (30) days after the engagement of the Audit Firm and, absent fraud or manifest error, such decision shall be final and binding on the parties.  The Closing Statement
shall be revised, if necessary, to reflect the final determination of the Net Working Capital, the Closing Cash, the Closing Debt, the Closing Transaction Expenses, and the Closing Income Tax
Accrual (the final form of the Closing Statement, including any revisions which are made thereto pursuant to this Section 2.8(d), is referred to herein as the “Final Closing Statement” and the
Adjustment Amount as set forth in the Final Closing Statement, the “Final Adjustment Amount ”).  For the avoidance of doubt, the parties acknowledge and agree that (A) the Shareholder
Representative shall only be permitted to deliver a Notice of Disagreement if (1) a disputed item was not calculated in accordance with, as applicable, the Net Working Capital Principles, the
definitions of Current Assets, Current Liabilities, Net Working Capital, Closing Cash, Closing Debt, Closing Transaction Expenses, and the Closing Income Tax Accrual or the other terms of
this Agreement, or (2) the Closing Statement contains a mathematical or clerical error, and (B) this Section 2.8 is not intended to be used to adjust for any inconsistency that may be found
with respect to any balance sheet referenced in Section 3.6 (Financial Statements) of this Agreement, on the one hand, and the Final Closing Statement, on the other hand (it being understood,
for the avoidance of doubt, that nothing contained in this Section 2.8 shall be construed to alter or in any way limit the Indemnified Parent Parties’ (as defined below) rights to indemnification
under Article IX (Indemnification) of this Agreement, including with respect to any breach of or inaccuracy in any of the representations and warranties contained in Section 3.6 (Financial
Statements) of this Agreement.
 

( e )          Final Adjustment. Within fifteen (15) days of the determination of the Final Closing Statement and the Final Adjustment Amount in accordance with this Section 2.8, the
Preliminary Merger Consideration shall be adjusted as follows:
 

(i)           If the Final Adjustment Amount exceeds the Estimated Adjustment Amount (such excess, the “ Adjustment Amount Excess”), then: (A) Parent shall deposit or cause
to be deposited with the Paying Agent, for distribution to the Shareholders in accordance with their Pro Rata Percentages, an aggregate amount equal to the Adjustment Amount Excess;
and (B) the Shareholder Representative and Parent shall jointly instruct the Escrow Agent to deposit with the Paying Agent, for distribution to the Shareholders in accordance with their
Pro Rata Percentages, the True-Up Escrow Amount in accordance with the Escrow Agreement;
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(ii)          If the Final Adjustment Amount is less than the Estimated Adjustment Amount (the absolute value of such shortfall, the “Adjustment Amount Shortfall”), then the
Shareholders, jointly and severally, shall pay or cause to be paid to Parent an amount equal to the Adjustment Amount Shortfall.  Such payment shall be made by disbursement to Parent
from the True-Up Escrow Amount an amount equal to the Adjustment Amount Shortfall (and the Shareholder Representative and Parent shall jointly instruct the Escrow Agent to make
such disbursement) and: (A) if the Adjustment Amount Shortfall is less than the amount of the True-Up Escrow Amount, the Shareholder Representative and Parent shall jointly
instruct the Escrow Agent to deposit with the Paying Agent, for distribution to the Shareholders in accordance with their Pro Rata Percentages, the remaining balance of the True-Up
Escrow Amount in accordance with the Escrow Agreement; or (B) if the Adjustment Amount Shortfall exceeds the amount of the True-Up Escrow Amount (the amount of any such
excess being the “Excess Deficiency Amount”), then the Shareholders, jointly and severally, will pay or cause to be paid to Parent an amount equal to the Excess Deficiency Amount by
wire transfer of immediately-available funds to a bank account designated in writing by Parent (or, at Parent’s sole option, the Escrow Agent will disburse from the Indemnification
Escrow Amount and pay to Parent an amount equal to the Excess Deficiency Amount, and the Shareholder Representative and Parent shall jointly instruct the Escrow Agent to make
such disbursement); and

 
(iii)         If the Final Adjustment Amount is equal to the Estimated Adjustment Amount, then: (A) the Closing Merger Consideration shall not be adjusted pursuant to this

Section 2.8(e); and (B) the Shareholder Representative and Parent shall jointly instruct the Escrow Agent to deposit with the Paying Agent, for distribution to the Shareholders in
accordance with their Pro Rata Percentages, the True-Up Escrow Amount in accordance with the Escrow Agreement.

 
( f )           Expenses of Audit Firm.  In the event that the parties submit any unresolved objections to the Audit Firm for resolution as provided in Section 2.8(d), the fees, costs and

expenses of the Audit Firm shall be allocated to and borne by Parent and the Shareholder Representative (on behalf of the Shareholders) in inverse proportion as they may prevail on the
remaining objections, which remaining objections shall be calculated on an aggregate basis based on the relative dollar values of all remaining objections and shall be determined by the Audit
Firm and included in its written decision.  For example, if the remaining objections total $1,000 and the Audit Firm awards $600 in favor of Parent’s position and $400 in favor of the
Shareholder Representative’s position, 60% (i.e., 600 ÷ 1,000) of the fees, costs and expenses of the Audit Firm would be borne by the Shareholder Representative (on behalf of the
Shareholders) and 40% (i.e., 400 ÷ 1,000) would be borne by Parent.
 

( g )          Adjustments for Tax Purposes.  Any payments made pursuant to this Section 2.8 shall be treated as an adjustment to the Closing Merger Consideration (and, in turn, the
Merger Consideration) by the parties for Tax purposes, unless otherwise required by Law.
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( h )          Access to Information.  During the period from and after Parent’s delivery of the Closing Statement through the final resolution of any matters contemplated by this
Section 2.8, Parent shall afford the Shareholder Representative and the Shareholder Representative’s advisors (in their capacity as advisors to the Shareholder Representative), on a
confidential basis, reasonable access during normal business hours to the documentation used or referenced by Parent in preparing Parent’s calculations of the Net Working Capital, the Closing
Cash, the Closing Debt, the Closing Transaction Expenses, and the Closing Income Tax Accrual in the Closing Statement and any adjustment to the Preliminary Merger Consideration,
provided that any such access shall not interfere unreasonably with the business operations of Parent or any of its Affiliates and shall be subject to the execution by the Shareholder
Representative and his advisors (as described above) of a customary confidentiality agreement in form and substance reasonably satisfactory to Parent.
 

Section 2.9     Acknowledgements Regarding Merger Consideration. The Company and, upon execution of their respective Letters of Transmittal, the Shareholders acknowledge
and agree that upon delivery of (a) the Closing Merger Consideration in accordance with the terms and conditions of this Agreement, (b) the Payoff Amount and the Unpaid Transaction
Expenses Amount in accordance with Section 8.2(c), and (c) the Shareholder Representative Amount in accordance with Section 8.2(d), Parent shall have no further responsibility or
liability hereunder with respect to the Closing Merger Consideration.
 

Section 2.10   Consideration Spreadsheet.  At least two (2) Business Days prior to the Closing Date and concurrently with the delivery of the Estimated Closing Statement, the
Company will prepare and deliver to Parent a spreadsheet (the “Consideration Spreadsheet”), duly certified by the President and Chief Financial Officer of the Company, which will set
forth, as of the Closing Date and immediately prior to the Effective Time (determined after the exercise of the Warrants as contemplated by Section 2.4), the following:
 

(a)          the names and addresses of all Shareholders and the number of Shares held by each Shareholder;
 

(b)          detailed calculations of the Closing Merger Consideration and the Fully Diluted Share Number;
 

(c)          each Shareholder’s Per Share Merger Consideration;
 

(d)          each Shareholder’s Pro Rata Percentage;
 

(e)          each Shareholder’s interest in dollar terms in the Escrow Amount; and
 

(f)          each Shareholder’s interest in dollar terms in the Shareholder Representative Amount.
 

Section 2.11   Tax Treatment of the Merger.  Parent, Merger Sub, and the Company intend that the Merger qualifies as a taxable purchase and sale of the Company Common Stock
for U.S. federal income tax purposes.
 

ARTICLE III

REPRESENTATIONS AND WARRANTIES OF THE COMPANY
 

As a condition and material inducement to Parent’s willingness to enter into this Agreement and consummate the transactions contemplated hereby, the Company represents and
warrants to Parent and Merger Sub as follows:
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Section 3.1     Organization; Authorization; Ownership; Other Claims.
 

(a)          The Company is a corporation duly organized, validly existing and in good standing under the Laws of the State of Minnesota, and has all corporate power and authority to
own, operate or lease the properties and assets now owned, operated or leased by it and to carry on and conduct its business as it is now being conducted.  The Company’s Business is a Critical
Sector (as defined in the Minnesota Emergency Executive Order).  The Company is duly qualified and in good standing in the states and the other jurisdictions set forth on Schedule 3.1(a). 
The Company is duly qualified and in good standing in each state or other jurisdiction in which the conduct of its Business or the ownership of its properties and assets requires it to be so
qualified, except where the failure to so qualify would not result in a Company Material Adverse Effect.
 

(b)          The copies of the articles of incorporation and bylaws of the Company attached to this Agreement as Exhibit H (the “Company Charter Documents”) are true, correct and
complete.  The Company is not in violation of any of the provisions of the Company Charter Documents.  The Company has provided to Parent copies of the minutes of directors’ and
shareholders’ meetings held during the last five (5) years (including, for the avoidance of doubt, any actions by written consent), and such minutes (or, as applicable, written actions) are the
true, correct and complete records of such meetings and written actions.  The copy of the Company’s stock ledger that the Company has previously provided to Parent is the true, correct and
complete record of the issuance and transfer of Shares.
 

( c )          Execution and Delivery; Authority; Enforceability.  The Company has full corporate power and authority to enter into and perform its obligations under the Transaction
Documents to which it is a party and, subject to, in the case of the consummation of the Merger, adoption of this Agreement and approval of the Merger pursuant to the Written Consent
evidencing the written consent of Shareholders holding at least a majority of the Outstanding Shares (the “Requisite Shareholder Vote”), to consummate the transactions contemplated hereby
and thereby. The execution, delivery and performance by the Company of the Transaction Documents to which it is a party and the consummation by the Company of the transactions
contemplated hereby and thereby have been duly authorized by all requisite corporate action on the part of the Company, and no other corporate proceedings on the part of the Company are
necessary to authorize the execution, delivery and performance of this Agreement or to consummate the Merger and the other transactions contemplated hereby and thereby, subject only, in
the case of consummation of the Merger, to the receipt of the Requisite Shareholder Vote. The Requisite Shareholder Vote is the only vote or consent of the holders of any class or series of
the Company’s capital stock required to approve and adopt the Transaction Documents, approve the Merger and consummate the Merger and the other transactions contemplated hereby and
thereby. This Agreement has been duly executed and delivered by the Company, and (assuming due authorization, execution and delivery by each other party hereto), this Agreement
constitutes a legal, valid and binding obligation of the Company enforceable against the Company in accordance with its terms, except as such enforceability may be limited in each case by (i)
bankruptcy, insolvency, reorganization, moratorium or other similar laws now or hereafter in effect relating to creditors’ rights generally and (ii) general principles of equity (regardless of
whether enforceability is considered in a proceeding in equity or at law) (collectively, the “Enforceability Limitations”). When each Transaction Document to which the Company is or will be
a party has been duly executed and delivered by the Company (assuming due authorization, execution and delivery by each other party thereto), such Transaction Document will constitute a
legal and binding obligation of the Company enforceable against it in accordance with its terms, subject to the Enforceability Limitations.
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Section 3.2     Capitalization.
 

(a)          The authorized capital stock of the Company consists of 20,000,000 shares of Company Common Stock, par value $0.01 per share, of which 4,128,042 Shares are issued
and outstanding as of the date of this Agreement (the “Outstanding Shares”) and are owned by the shareholders of the Company as set forth on Schedule 3.2(b).
 

(b)          Schedule 3.2(b) sets forth, as of the date hereof, a true, correct and accurate list of (i) the name of each Person that is the registered owner of any Outstanding Shares and the
number of Outstanding Shares owned by such Person, and (ii) a list of all holders of Outstanding Warrants (as defined below), including the number of Shares exercisable under each such
Warrants, the extent to which such Warrant is exercisable and the issuance date, exercise price and expiration date for such Warrant. Each Warrant was duly approved by the Company Board.
The Company has heretofore provided to Parent true and complete copies of all Contracts relating to the Outstanding Warrants.
 

(c)          Except for currently outstanding Warrants to purchase an aggregate of 736,177 Shares that have been issued by the Company (the “Outstanding Warrants ”), (i) no
subscription, warrant, option, convertible or exchangeable security, or other right (contingent or otherwise) to purchase or otherwise acquire equity securities of the Company is authorized or
outstanding, and (ii) there is no commitment by the Company to issue shares, subscriptions, warrants, options, convertible or exchangeable securities, or other such rights or to distribute to
holders of any of its equity securities any evidence of indebtedness or asset, to repurchase or redeem any securities of the Company or to grant, extend, accelerate the vesting of, change the
price of, or otherwise amend any warrant, option, convertible or exchangeable security or other such right. There are no declared or accrued unpaid dividends with respect to any Shares.  All
of the Outstanding Warrants were issued at fair market value on the date of issuance.  Except as set forth on Schedule 3.2(c), (A) none of the Outstanding Warrants has any value, (B) all of
the Outstanding Warrants will be exercised or terminated prior to the Effective Time in accordance with Section 2.4 and (C) from and after the Effective Time, none of Parent, the Company
or any of their respective Affiliates will have any liability or obligation or any kind or nature arising out of, relating to, resulting from or in connection with any of the Outstanding Warrants.
 

(d)          All issued and outstanding Shares are, and all Shares that may be issued pursuant to the exercise of Warrants, when and if issued in accordance with such Warrants, will be
(i) duly authorized, validly issued, fully paid and non-assessable; (ii) not subject to any preemptive rights created by statute, the Company Charter Documents or any agreement to which the
Company is a party; and (iii) free of any Liens created by the Company in respect thereof. All issued and outstanding Shares and Warrants were issued in compliance with applicable Law.
 

(e)          No outstanding Company Common Stock is subject to vesting or forfeiture rights or repurchase by the Company. There are no outstanding or authorized stock appreciation,
dividend equivalent, phantom stock, profit participation or other similar rights with respect to the Company or any of its securities.
 

(f)           All distributions, dividends, repurchases and redemptions of the capital stock (or other equity interests) of the Company have been undertaken in compliance with the
Company Charter Documents then in effect, any agreement to which the Company then was a party and in compliance with applicable Law.
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(g)          The Company does not, directly or indirectly, own any equity interest in, have any investment in, or participate in any joint venture, partnership or similar association or
arrangement with, any other Person.
 

Section 3.3     No Conflicts; Consents.  The execution, delivery and performance by the Company of the Transaction Documents to which it is a party and the consummation of the
transactions contemplated hereby and thereby, including the Merger, do not and will not: (a) conflict with or result in a violation or breach of, or default under, any provision of the Company
Charter Documents; (b) subject to, in the case of the Merger, obtaining the Requisite Shareholder Vote, conflict with or result in a violation or breach of any provision of any Law or
Governmental Order applicable to the Company; (c) except as set forth in Schedule 3.3, require the consent, notice or other action by any Person under, conflict with, result in a violation or
breach of, constitute a default or an event that, with or without notice or lapse of time or both, would constitute a default under, result in the acceleration of or create in any party the right to
accelerate, terminate, modify or cancel any Contract to which the Company is party or by which it is bound or any Permit held by or issued to the Company; or (d) result in the creation or
imposition of any Lien (other than Permitted Liens) on any properties or assets of the Company. No consent, approval, Permit, Governmental Order, declaration or filing with, or notice to,
any Governmental Authority is required by or with respect to the Company in connection with the execution, delivery and performance of the Transaction Documents and the consummation
of the transactions contemplated hereby and thereby, except for the filing of the Articles of Merger with the Secretary of State of the State of Minnesota. 
 

Section 3.4     Title to Assets; Sufficiency of Assets. 
 

(a)          Except as set forth on Schedule 3.4(a), the Company has, and at the Closing will have, good, valid and marketable title to and owns (or in the case of leased assets and
properties, has a valid leasehold interest in) all of the assets and properties owned or leased by the Company, in each case free and clear of any and all Liens (other than Permitted Liens).
 

(b)          The Company’s assets and properties constitute all of the assets, properties and rights necessary for the conduct of the Business as currently conducted.  All of the
Company’s assets and properties are in the possession of the Company and, except as set forth on Schedule 3.4(b), all movable assets and properties of the Company are located at the Leased
Real Property (as defined below).  Other than the right to acquire Shares under the Outstanding Warrants, the Company has not promised any Person the right to acquire any ownership
interest in the Company or, other than in the Ordinary Course of Business, any assets or properties of the Company.
 

Section 3.5    Inventory.  All inventory of the Company, whether or not reflected in the Financial Statements, consists of a quality and quantity usable and salable in the Ordinary
Course of Business, except for unmerchantable, damaged or defective items that have been written off or written down to fair market value or for which adequate reserves have been
established.  All such inventory is owned by the Company free and clear of all Liens (other than Permitted Liens), and no inventory is held on a consignment basis.  Subject to the reserves
shown on the Financial Statements, the quantities of each item of inventory (whether raw materials, work-in-process, or finished goods) are not excessive, but are reasonable, adequate and
appropriate in the present circumstances of the Company.  The Company is not under any obligation or liability with respect to accepting returns, or providing refunds, for any inventory in the
possession of its customers.  All of the inventories of the Company included on the Interim Balance Sheet are valued at standard cost.
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Section 3.6    Financial Statements.  Schedule 3.6-1  contains (a) the reviewed balance sheets of the Company as of December 31, 2017, December 31, 2018 and December 31,
2019 and the related reviewed statements of income and cash flows for the years then ended, including, in each case, the accompanying notes thereto (such reviewed financial statements are
sometimes collectively referred to herein as the “Reviewed Financial Statements”), and (b) the unaudited balance sheet of the Company as of March 31, 2020 (the “Interim Balance
Sheet”) and the related unaudited statements of income and cash flows for the three month period ended March 31, 2020 (collectively, the “Interim Income Statement”; the Interim Balance
Sheet and the Interim Income Statements are referred to collectively as the “Interim Financial Statements”).  Each of the Reviewed Financial Statements and the Interim Financial
Statements (collectively, the “Financial Statements”) (i) has been prepared in accordance with GAAP, applied on a consistent basis throughout the periods indicated (except (A) as set forth
in Schedule 3.6-2  or (B) as may be indicated in the notes thereto and subject, in the case of the Interim Financial Statements, to normal and recurring year-end adjustments (none of which
are material, individually or in the aggregate) and the absence of notes which, if presented, would not differ in any material respect from the notes on the same or similar matters in the
Reviewed Financial Statements) and (ii) fairly presents, in all material respects, the financial condition and results of operations and cash flows of the Company as at the respective dates
thereof and for the respective periods indicated therein, except as otherwise noted therein. The Financial Statements have been prepared from, and are in accordance with, the books and
records of the Company and in conformity with the Company’s past accounting practices and principles and GAAP.  Since January 1, 2015, the Company has not received any written notice
from its accountants identifying or addressing any significant deficiencies or material weaknesses in the accounting controls of the Company.  Since January 1, 2015, the Company has not
received any notice of fraud that involves any employee or independent contractor of the Company or that calls into question the effectiveness of the design and operation of the Company’s
internal controls over accounting or financial reporting.
 

Section 3.7     Absence of Undisclosed Liabilities.  The Company does not have any Liabilities, other than (a) Liabilities specifically reflected and adequately accrued for on the
Interim Balance Sheet, (b) Liabilities similar in nature and amount to those reflected or accrued for on the Interim Balance Sheet that (i) have been incurred since the date of the Interim
Balance Sheet in the Ordinary Course of Business, (ii) do not arise out of or result from a breach or default of this Agreement, (iii) are not, individually or in the aggregate, material to the
Company or the Business and (iv) will be reflected and adequately accrued for in the calculation of the Final Closing Statement, (c) executory Liabilities under Contracts to which the
Company is party that were incurred in the Ordinary Course of Business (none of which relates to any failure to perform, improper performance, warranty or other breach, default or violation
by the Company occurring prior to or as of the Closing), (d) Liabilities set forth on Schedule 3.7 of the Schedules, or (e) Liabilities which do not exceed $30,000 in the aggregate.
 

Section 3.8     Real Property.
 

(a)          The Company does not own and has never owned any real property.  The Company does not have any options or rights of first refusal to purchase any real property.
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( b )          Schedule 3.8(b) lists all real property used in the conduct of the Business and leased or subleased to the Company (collectively, the “Leased Real Property”) and identifies
the lessor, premises (including address, suite and square footage), lease term, expiration date and existence of a renewal option.  The Company has provided to Parent true, correct and
complete copies of the real property lease (including any and all amendments, modifications, commencement notices, assignments and similar documents related to such lease) for the Leased
Real Property (collectively, the “Real Property Lease”), as well as copies of any surveys and title reports related thereto in the possession of the Company, if any, and any material
correspondence with landlords or other parties related to the Leased Real Property, and any prior estoppel certificates and subordination and non-disturbance and attornment agreements
related to the Real Property Lease.  A true, correct, and complete list of all of the documents comprising the Real Property Lease is set forth on Schedule 3.8(b).
 

(c)          With respect to the Real Property Lease, (i) such Real Property Lease is valid, binding and in full force and effect and has not been modified, amended or assigned except
pursuant to the documents listed and described on Schedule 3.8(b); (ii) the Company is in sole and exclusive possession of the Leased Real Property and all rental and other obligations of the
Company are current; (iii) the Company is not in breach or default in any material respect (and has not received any written or verbal, notice of any such breach or default), (iv) no event has
occurred which, with notice or lapse of time, would constitute a breach or default by the Company (or, to the Knowledge of the Company, by any counterparty) or permit termination,
modification, acceleration or the exercise of any other remedies under such Real Property Lease by any counterparty to such Real Property Lease; (v) to the Knowledge of the Company, there
are no disputes, oral agreements or forbearance programs in effect as to such Real Property Lease; (vi) the uses for which the buildings, facilities and other improvements located on the
Leased Real Property are zoned do not restrict or impair the use of the Leased Real Property for purposes of the Business as it is currently conducted; (vii) to the Knowledge of the Company,
no landlord or sublandlord is in breach or default (and the Company has not given notice of breach or default to any landlord or sublandlord) under the Real Property Lease to which the
landlord or sublandlord is a party, and no event has occurred which, with notice or lapse of time, would constitute such a breach or default by such landlord or sublandlord; (viii) all tenant
improvements have been installed, completed, and fully accepted by the Company; (ix) to the Knowledge of the Company, (A) there are no material structural, physical or mechanical defects
or other material adverse physical conditions affecting the Leased Real Property; (B) all building systems and improvements to, or which constitute a portion of, the Leased Real Property are
in good operating condition and repair, ordinary wear and tear excepted; and (C) neither the whole nor any part of the Leased Real Property is subject to any pending or threatened suit for
condemnation or other taking by any Governmental Authority.  The Leased Real Property is served by gas, electricity, water, sewage and waste disposal and other utilities necessary to operate
such premises for their current use.
 

Section 3.9     Personal Property.
 

(a)          Schedule 3.9(a) sets forth a complete and accurate list and description of all of the fixed assets (excluding, for the avoidance of doubt, inventory) that the Company owns or
leases, has agreed (or has an option) to purchase or lease, or may be obligated to purchase or lease.
 

( b )          Schedule 3.9(b) sets forth a general description and the location of any personal property or assets and leasehold improvements of the Company that are not located at the
principal locations of the Company’s Business. All property and assets of the Company are in the possession of the Company.
 
 

15



 
 

(c)          The tangible personal property owned or leased by the Company has no significant defects, is in good and safe operating condition and repair (normal wear and tear
excepted), and is adequate for the uses to which it is being put.
 

(d )          Schedule 3.9(d) contains a complete and accurate list of all leases (including any capital leases) and lease-purchase arrangements pursuant to which the Company currently
leases personal property from others.  Schedule 3.9(d) specifies which of such leases, if any, are capital leases.  Any and all leases that are required to be capitalized by GAAP have been so
accounted for in the Financial Statements.  The Company has provided to Parent a true, correct and complete copy of each of the items listed or required to be listed on Schedule 3.9(d).
 

Section 3.10  Intellectual Property.
 

( a )          Identification of Certain Intellectual Property.  Schedule 3.10(a) sets forth a complete and accurate list of any and all (1) Software and registered Copyrights and Marks
owned by the Company, (2) material unregistered Copyrights and Marks used in connection with SD-WAN products and owned by the Company for which an application is not currently
pending with a Governmental Authority, (3) all Intellectual Property owned by the Company for which an application is currently pending with a Governmental Authority, and (4) IP Licenses
to which the Company is a licensee.  With respect to any such Intellectual Property that is registered, Schedule 3.10(a) also sets forth, as to each such item of the Intellectual Property, the (i)
relevant application or registration number, (ii) relevant filing, registration, issue or application date, (iii) record owner, (iv) country or jurisdiction, (v) title or description; and (vi) status.  In
addition, Schedule 3.10(a) identifies whether each item of Intellectual Property identified under Section 3.10(a)(1)-(5) is owned by the Company or is possessed or used by the Company under
any license or other commitment.  Except as set forth in Schedule 3.10(a), all required filings and fees related to the registrations of the Intellectual Property owned by the Company and
identified in Schedule 3.10(a) have been timely filed with and paid to the relevant Governmental Authority and authorized registrars, and all such Intellectual Property registrations are in good
standing.  The Company does not own any Patents.
 

(b)          Software.
 

(i)           All Software owned by the Company (“Owned Software”) operates substantially in accordance with its documentation, and the Company owns all copyrights in the
Owned Software.  The Company is in actual possession of and has exclusive control over a complete and correct copy of the source code for all proprietary components of the Owned
Software, including all previous major releases; the Company is not a party to or bound by any agreement, arrangement or understanding providing for the delivery of the source code
for the Owned Software to, or any deposit on behalf of, any licensee, escrow agent, or other third party; and there has been no delivery of the source code for the Owned Software to, or
any deposit on behalf of, any licensee, escrow agent, or other third party.  The Company has taken steps to implement appropriate security patches or security upgrades for the Owned
Software.  To the Knowledge of the Company, there has been no unauthorized theft, reverse engineering, decompiling, disassembling or other unauthorized disclosure of or access to
any source code for the Owned Software.  Schedule 3.10(b)(i) sets forth a list of all past or current employees, consultants or independent contractors who have participated in any way
in the development of the Owned Software (identifying, in each case, whether such Person was an employee, consultant or independent contractor).
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( i i )          Schedule 3.10(b)(ii) sets forth, with respect to the Owned Software, all Software that is not owned exclusively by the Company and which is (A) used in the
development, maintenance, use or support of the Owned Software, (B) incorporated in or distributed or licensed with the Owned Software or otherwise provided by or on behalf of the
Company in any manner for use in connection with the Owned Software, or (C) used to deliver, host or otherwise provide services with respect to the Owned Software, in each case
except for non-customized, off-the-shelf commercially available Software which is not material to the activities described in clauses (A) through (C) above and to which the Company
has obtained a license pursuant to nonnegotiable standard form agreements such as shrinkwrap, click-through or browser-wrap agreements having an annual license fee or replacement
value of less than $1,000 (the “Licensed Software IP”).  For each identified item of Licensed Software IP, Schedule 3.10(b)(ii) sets forth the license or other agreement governing the
Company’s use of such Licensed Software IP.

 
( i i i )         Schedule 3.10(b)(iii) sets forth a correct, current and complete list of each item of Open Source Software that is or has been used in the development of or

incorporated into, combined with, linked with, distributed with, provided to any Person as a service, provided via a network as a service or application, or otherwise made available
with, the Owned Software, and for each such item of Open Source Software, (A) the name and version number of the applicable Open Source Software license agreement applicable to
the Company’s use and rights to further modify, improve, license, make available, convey or distribute such Open Source Software, and (B) a true and complete list of each Contract
pursuant to which the Company has made available, conveyed or distributed any such Open Source Software (whether or not modified) and, to the extent required to be made available
or maintained, the location of the repository of such source code and complete conforming source for such Open Source Software.  The Company has complied with all notice,
attribution, complete conforming source and other requirements of each license applicable to the Open Source Software required to be disclosed in Schedule 3.10(b)(iii).  The Company
has not used any Open Source Software in a manner that requires the (1) disclosure or distribution in source code form of the Owned Software to, by or on behalf of the Company on a
proprietary basis, (2) license or other provision of the Owned Software on a royalty-free basis, or (3) grant of any (I) patent license, non-assertion covenant or other rights under any
Intellectual Property or (II) rights to modify, make derivative works based on, decompile, disassemble or reverse engineer the Owned Software by or on behalf of the Company on a
proprietary basis.

 
(iv)         The Owned Software complies in all material respects with all applicable Laws.

 
(v)          Except as set forth in Schedule 3.10(b)(v), none of the Owned Software, and to the Knowledge of the Company, any other Software used in or in connection with the

operation of the Business or the use, offering, conveyance or distribution of the Owned Software contain any “time bomb,” “Trojan horse,” “back door,” “worm,” virus, malware,
spyware, or other device or code designed or intended to, or that otherwise would (A) disrupt, disable, harm or otherwise impair in any material respect the normal and authorized
operation of, or provide unauthorized access to, any computer system, hardware, firmware, network or device on which the Owned Software is installed, stored or used, or (B) damage,
destroy or prevent the access to or use of any data or file without the user’s consent, except, for the avoidance of doubt, license keys and other code intended to limit access to or use of
the Owned Software to an authorized user (collectively, “Malicious Code”).  The Company has taken commercially reasonable steps to prevent the introduction of Malicious Code into
the Owned Software.
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(vi)         During the five (5)-year period immediately preceding Closing, there has been no unauthorized access, use, intrusion or breach of security, or material failure,
breakdown, performance reduction or other adverse event affecting any IT Systems, that has caused any (or that would reasonably be expected to, following the Closing, cause any): 
(A) substantial disruption of or interruption in or to the use of such IT Systems, the Owned Software or the conduct of the Business; (B) material loss, destruction, damage or harm of
or to the Business or its operations, personnel, property or other assets; or (C) material liability of any kind to the Company (or, following the Closing, to Parent).

 
(vii)        The Company maintains commercially reasonable back-up and data recovery, disaster recovery and business continuity plans, procedures and facilities, acts in

material compliance therewith, and tests such plans and procedures on a regular basis, and such plans and procedures have been proven effective upon such testing.
 

(viii)       The IT Systems used by the Company (A) are sufficient in all material respects for the conduct of the Business as currently conducted by the Company; (B) are in
good working condition, ordinary wear and tear excepted, sufficient to perform all information technology and data processing operations necessary for the conduct of the Business as
currently conducted; and (C) to the Knowledge of the Company, are substantially free of any material viruses, defects, bugs and errors.  The Company has taken commercially
reasonable steps to protect the confidentiality, integrity and security of the IT Systems against any unauthorized use, access, interruption or corruption.

 
(ix)         The Company has taken commercially reasonable steps and maintains reasonable precautions (including, except as set forth in Schedule 3.10(b)(ix), entering into

confidentiality and non-disclosure agreements with its employees and independent contractors) to protect and maintain the confidentiality of, and to enforce its rights in, the
Confidential Information.  To the Knowledge of the Company, there has not been any material breach of confidentiality obligations with respect to, or unauthorized use or disclosure
of, any Confidential Information.

 
(c)          Ownership and Title. 

 
(i)           Except as set forth in Schedule 3.10(c)(i), each Person who is or was an employee or independent contractor of the Company or was engaged by the Company

through a third party agency or who otherwise is or was involved in the creation or development of any Intellectual Property owned by the Company has executed a valid and
enforceable agreement sufficient to irrevocably assign all of such Person’s right, title and interest in and to such Intellectual Property to the Company, and the Company has provided to
Parent true and correct copies of each such assignment.  With respect to each item of Intellectual Property identified in Schedule 3.10(a) as being owned by the Company, the Company
owns all right, title and interest in and to such Intellectual Property, free and clear of any and all Liens other than Permitted Liens.
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(ii)          With respect to each item of Intellectual Property identified as being possessed or used by the Company under any IP License, the Company has not encumbered or
impaired any rights in the same.

 
(iii)         All assignments and other instruments necessary to establish, record and perfect the Company’s interest in the registered Intellectual Property have been validly

executed, delivered and filed with the relevant Governmental Authorities and authorized registrars.  All assignments and other instruments, including employment agreements or
intellectual property agreements, necessary to establish the Company’s interest in the non-registered Intellectual Property have been obtained by the Company and true and correct
copies thereof have been provided to Parent.

 
(iv)         Except as otherwise provided in the IP Licenses identified on Schedule 3.10(a), the Company does not have any obligation to compensate, or to obtain the consent of,

any third party for the use of any Intellectual Property identified in Schedule 3.10(a).  To the Knowledge of the Company, no party has any claim to any moral rights with respect to
such Intellectual Property owned by the Company.

 
( d )          Prosecution and Maintenance.  Except as set forth in Schedule 3.10(a), for each registration of Intellectual Property where such activities are applicable, the Company has

timely paid all fees, including but not limited to maintenance fees, annuities, and other payments due or payable in respect of the Intellectual Property, and timely filed with the applicable
Governmental Authorities all statements, declarations, certificates, and other documents necessary to obtain and maintain such Intellectual Property rights.
 

( e )          Right to Use.  The Intellectual Property set forth on Schedule 3.10(a) is all of the registered Intellectual Property and IP Licenses necessary to operate the Business as
presently conducted.  The consummation of the transactions contemplated hereunder will not result in the loss or impairment of or payment of additional amounts with respect to, nor require
the consent of any other Person in respect of, Parent’s right to own, use or hold for use any Intellectual Property as owned, used or held for use in the conduct of the Business.
 

( f )          Validity and Enforceability.  All registrations and current applications to register the Intellectual Property identified in Schedule 3.10(a) as being owned by the Company in
each of the jurisdictions in which any of the same is registered are (i) subsisting in all respects and have been properly maintained and, except as set forth in Schedule 3.10(f), have not expired,
lapsed, been cancelled or become abandoned; (ii) the registrations are valid and enforceable; and (iii) the registrations have not been finally denied, rejected or held invalid or unenforceable. 
Except as set forth on Schedule 3.10(f), to the Knowledge of the Company, no facts or circumstances exist that would reasonably be expected to adversely affect the validity or enforceability
of any registered Intellectual Property.
 

(g)          Litigation and Claims.  Except as disclosed on Schedule 3.10(g), there is neither pending, settled nor, to the Knowledge of the Company, threatened, any suit, action, claim,
arbitration, grievance, litigation, administrative or legal or other proceeding, or investigation, against the Company or its licensors contesting the validity of, enforceability of, or the
Company’s right to use or ownership of, any of the Intellectual Property.  The Company is not aware of any facts or circumstances that would reasonably be expected to give rise to such a
proceeding.
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(h)          Licenses.  Except as disclosed on Schedule 3.10(h), the Company has not granted any license or other right to use, in any manner, any item of Intellectual Property, whether
or not requiring the payment of royalties, and no third party has any right to use any of the Intellectual Property owned by the Company.  The Company has not licensed, leased, sold or
otherwise transferred or disclosed the source code for any Intellectual Property to any Person other than to its employees and independent contractors pursuant to an agreement with such
employees and independent contractors protecting the intellectual property rights therein and the nondisclosure thereof.
 

( i )           Protection.  The Company has used commercially reasonable measures to protect the Intellectual Property as the proprietary intellectual property and trade secrets of the
Company.  To the Knowledge of the Company, there has not been any default under any confidentiality agreement regarding the use and disclosure of the Intellectual Property.
 

(j)           Infringement.
 

(i)           Except as set forth in Schedule 3.10(j)(i), to the Knowledge of the Company, no third party (A) has infringed, misappropriated, or otherwise violated, or is currently
infringing, misappropriating, or otherwise violating, all or any portion of the Intellectual Property owned by the Company, or (B) has used or is using all or any portion of the
Intellectual Property owned by the Company in derogation of any rights being acquired by Parent under this Agreement.

 
(ii)          There is no litigation, claim, suit or action pending or, to the Knowledge of the Company, threatened before any Governmental Authority in regard to any of the

Intellectual Property owned by the Company.
 

(iii)         Neither the operations of the Company in the Ordinary Course of Business nor the Intellectual Property owned by the Company infringes any copyright, trademark,
patent, trade secret, or other intellectual property of any third party.  Except as set forth in Schedule 3.10(g), the Company has not received any notice in writing, or to the Knowledge of
the Company, otherwise, of infringement upon, misappropriation of or violation of any asserted intellectual property right of any third party based on the Business, the products,
processes, or services of the Company, which matter that was the subject of the notice has not been resolved, and there is no basis for any such notice.  For any item or matter set forth
in Schedule 3.10(g), the Company has provided to Parent any and all research, information and documents analyzing and/or refuting the allocation of infringement.

 
(iv)         The inception, development and reduction to practice of the Intellectual Property owned by the Company and the operations of the Company in the Ordinary Course

of Business have not constituted or involved, and do not constitute or involve, the misappropriation of trade secrets or other proprietary rights of any other Person (including any
Governmental Authority).

 
Section 3.11   Debt.  Schedule 3.11 sets forth a complete and accurate list of (a) all instruments or other documents relating to any Debt of the Company (collectively, the “Debt

Documents”), (b) the holders of all Debt of the Company and (c) the amount of Debt owed to each such holder as of the date hereof.  The Company has (i) provided to Parent a true, correct
and complete copy of each of the Debt Documents and (ii) not used any portion of the PPP Loan (as defined below) or the EIDL Grant (as defined below) for any purpose that would render
any portion of the PPP Loan or the EIDL Grant, as applicable, ineligible for forgiveness under the Paycheck Protection Program or the Economic Injury Disaster Loan Program under the
CARES Act.
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Section 3.12   Litigation.  Schedule 3.12 (a) sets forth (i) all litigation, claims, suits, actions, inquiries, investigations, indictments or informations, proceedings or arbitrations or
charges with any state or federal agency, or other procedures of any nature, including grand jury investigations, actions or proceedings, and product liability and workers’ compensation suits,
actions or proceedings (all of the foregoing, collectively, “Actions”) filed against the Company or received by the Company at any time since January 1, 2016, or pending as of the date
hereof, or to the Knowledge of the Company, threatened, and (ii) all investigations which are pending or, to the Knowledge of the Company, threatened, in each case, before any court,
commission, arbitration tribunal, or judicial, governmental or administrative department, body, agency, administrator or official, grand jury, or any other forum for the resolution of
grievances, against the Company or involving any of the Company’s assets or business, and (b) indicates the outcome and status of each such matter, which of such matters are being defended
by an insurance carrier, and which of the matters being so defended are being defended under a reservation of rights.  Except as set forth on Schedule 3.12, there are no judgments, orders,
writs, injunctions, decrees, indictments or informations, grand jury subpoenas or civil investigative demands, plea agreements, stipulations or awards (whether rendered by a court,
commission, arbitration tribunal, or judicial, governmental or administrative department, body, agency, administrator or official, grand jury or any other forum for the resolution of grievances)
in effect against the Company or involving the Company’s assets or business.
 

Section 3.13    Employees; Independent Contractors.
 

( a )          Schedule 3.13(a) sets forth for all employees of the Company their respective names, job title, date of hire, current base compensation (hourly rate or annual salary) and
bonus, commission and deferred compensation opportunity, accrued bonus if any as of the date hereof, the maximum possible bonus that may be earned through the Closing (assuming the
Closing occurs on May 14, 2020), accrued but unused vacation and other paid time-off earned as of the date hereof; perquisites, status as full-time or part-time, and exempt or non-exempt
status, together with the date and amount of the last increase in compensation for each such Person.  Schedule 3.13(a) also sets forth a list of independent contractors of the Company for whom
compensation has been reported on Form 1099s for the three (3) most recent taxable periods, whether or not using a Social Security Number as the tax identification number.  To the
Knowledge of the Company, no employee, officer or director of the Company is a party to, or is otherwise bound by, any agreement or arrangement, including any confidentiality,
noncompetition, or proprietary rights agreement, between such individual and any other Person that in any way adversely affects or will affect (i) the performance of his or her duties as an
employee, director or officer of the Company, or (ii) the ability of the Company to conduct its business. The Company is not a party to any employee leasing, professional employer
organization (PEO), or management services agreement with any Person.  To the Knowledge of the Company, no employee or independent contractor of the Company intends to terminate his
or her employment or independent contractor relationship with the Company as a result of the transactions contemplated herein or otherwise.
 

(b)          Each employee and independent contractor of the Company is an “at-will” employee or independent contractor whose employment or engagement, respectively, may be
terminated at any time without advance notice by or liability to the Company, whether for severance, termination pay or otherwise.  Each employee is correctly classified as an employee or
non-employee and as “exempt” or “non-exempt” for all purposes (including with respect to eligibility for minimum wage and overtime under the Fair Labor Standards Act and for purposes of
Taxation and Tax reporting and under the Employee Benefit Plans).  Except as set forth on Schedule 3.13(a), no employee of the Company is on a paid or unpaid medical, disability, family or
other leave of absence and no employee or independent contractor has given notice of termination of his or her employment or engagement.
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(c)          The Company has not, within the past three (3) years, received any “cease and desist” letter or similar written communication alleging that any employee or independent
contractor is or was performing any job duties or engaging in other activities on behalf of the Company that would violate any employment, non-competition, non-solicitation, non-disclosure
or other similar agreement between such individual and any former employer or any Law.
 

(d)          There are no foreign nationals (as defined below) presently employed by the Company.  There are no unresolved past, pending or, to the Knowledge of the Company,
threatened administrative, regulatory or judicial actions, proceedings, investigations, obligations, liabilities, losses, decrees, judgments, penalties, fines, fees, demands, demand letters, orders,
directives, claims or notices of noncompliance or violations relating in any way to the Company’s operations in connection with the Company’s employment of foreign nationals.  As used
herein, the term “foreign national” means a person who is not a citizen of the United States of America and who requires an employment-based visa to lawfully work in the United States of
America.
 

(e)          The Company is and, since January 1, 2016, has been in compliance in all material respects with all Laws and orders applicable to the Company regarding the terms and
conditions of employment or other labor related matters, including those relating to hiring practices and procedures, discrimination and harassment, fair labor standards and occupational
health and safety or wrongful discharge, employee leave issues, equal opportunity, pay equity, plant closures, layoffs, wages and hours, workers’ compensation, worker classification
(including, if applicable, their classification of “independent contractors” as such versus the classification as “employees” for U.S. federal and state income purposes and their classification as
“exempt” or “non-exempt” under applicable Law), and all relevant provisions of the Immigration and Nationality Act, 8 U.S.C. Section 1101 et seq. and any other laws, statutes, ordinances,
orders, rules, regulations, policies, guidance documents, judgments, decrees, injunctions, or agreements issued by any Governmental Authority or related to the employment of foreign
nationals (including, with respect to employees who work in the United States, the obligation to retain a properly-executed Form I-9 for every active employee hired on or after November 6,
1986, and for every terminated employee for whom there remains a Form I-9 retention obligation under 8 U.S.C. Section 1324a).  The Company has no employee who works in the United
States and who is not either a legal permanent resident or a United States citizen.
 

(f)          Except as set forth on Schedule 3.13(f), there are no claims or proceedings pending or, to the Knowledge of the Company, threatened against the Company brought by or on
behalf of any applicant for employment, any current or former employee, or any current or former agent, officer or director or any class of the foregoing, under any applicable Law, including
claims or proceedings (i) alleging breach of any express or implied contract of employment, service, wrongful termination of employment or service; (ii) alleging any other discriminatory,
wrongful or tortious conduct in connection with the employment or service relationship or the termination thereof; or (iii) in respect of which any employee, director, officer or agent is entitled
to claim indemnification from the Company.
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(g)          The Company does not have any employees who are working outside the United States (except on short term business trips in compliance with applicable Law) or in the
United States under a visa.
 

(h)          Neither the Company (nor, to the Knowledge of the Company, any of its authorized representatives) has made any commitment or agreement (whether written, verbal or
otherwise) to increase the compensation payable, or to modify the conditions or terms of employment or service of, any employee, agent, officer or director, except increases in accordance
with existing agreements set forth in the Schedules to this Agreement and changes required by applicable Law.
 

(i)           The Company has not incurred any liability under the Worker Adjustment Retraining and Notification Act (the “WARN Act”) (29 U.S.C. § 2101, et seq.) or any similar
applicable Law relating to employment termination in connection with a mass layoff, plant closing or similar event.  There have been no employees that have been terminated by the Company
within the past ninety (90) days.  The Company has not given, and has not been required to give, any notice under the WARN Act within ninety (90) days prior to the date hereof.
 

Section 3.14   Employee Benefit Matters.
 

(a)          Schedule 3.14(a) sets forth a list of any bonus, deferred compensation, pension, retirement, stock option, stock appreciation, restricted stock, profit sharing, employee stock
ownership or stock purchase plans or other “employee pension benefit plan,” as defined in Section 3(2) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), or a
severance, medical or life insurance plan or other “employee welfare benefit plan,” as defined in Section 3(1) of ERISA, and any other employee benefit plan, program, agreement or
arrangement of any kind, and all insurance policies, trusts and other funding vehicles therefor, that the Company or any ERISA Affiliate maintains, contributes to or has any obligation to
contribute to, or with respect to which the Company or any ERISA Affiliate has any Liability, (collectively, the “ Employee Benefit Plans”).  The Company does not have any Liability or
potential Liability with respect to any plan, arrangement or practice of the type described in the preceding sentence other than the Employee Benefit Plans.
 

(b)          Each Employee Benefit Plan has been established, maintained, funded and administered in all material respects in accordance with its terms, and is in compliance in all
material respects with the applicable provisions of ERISA, the Code, and other applicable laws, rules, and regulations.  Each Employee Benefit Plan that is intended to be tax-qualified under
Section 401(a) of the Code either has received a favorable determination letter from the IRS to such effect, which determination letter is valid, or the Company is entitled to rely upon a valid
opinion letter, notification letter, or determination letter obtained by the plan document sponsor.  No fact or event has occurred since the date of such letter that would reasonably be expected
to adversely such tax qualified status.
 

(c)          There are no administrative investigations, audits, or other administrative proceedings by the Department of Labor, the Pension Benefit Guaranty Corporation, the Internal
Revenue Service, or any other Governmental Authority pending, in progress or, to the Knowledge of the Company, threatened with respect to any of the Employee Benefit Plans.
 

(d)          All regulatory filings, required reports, disclosures and descriptions (including annual reports (IRS Form 5500), summary annual reports, and summary plan descriptions)
have been timely filed and/or distributed in accordance with the applicable requirements of ERISA and the Code with respect to each Employee Benefit Plan.
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(e)          Except as noted on Schedule 3.14(e), (i) there are no actions, suits, or claims (other than routine claims for benefits in the ordinary course) pending or, to the Knowledge of
the Company, threatened with respect to the Employee Benefit Plans; (ii) to the Knowledge of the Company, no fiduciary has any Liability for breach of fiduciary duty or any other failure to
act or comply in connection with the administration or investment of the assets of any Employee Benefit Plan; and (iii) there have been no “prohibited transactions” (within the meaning of
Section 406 of ERISA or Section 4975 of the Code) with respect to any Employee Benefit Plan, for which a statutory or administrative exemption does not exist.
 

(f)          Each Employee Benefit Plan that is subject to Section 409A of the Code is in operational and documentary compliance with Section 409A of the Code and all applicable IRS
regulations, rulings and notices thereunder.  The Company does not have any obligation to gross up, indemnify or reimburse for any Taxes imposed pursuant to Section 409A or Section 4999
of the Code.
 

(g)          Neither the Company nor any ERISA Affiliate sponsors, maintains or contributes to, or has ever in the past six (6) years sponsored, maintained or contributed to, or has had
or could reasonably be expected to have any Liability with respect to, (i) any Employee Benefit Plan subject to Title IV of ERISA, Section 302 of ERISA or Section 412 of the Code, (ii) any
“multiemployer plan” (as defined in Section 3(37) of ERISA), (iii) any “multiple employer plan” (as defined in Section 413(c) of the Code or Section 210 of ERISA), (iv) any “multiple
employer welfare arrangement” (as defined in Section 3(40) of ERISA), or (v) any “defined benefit plan” (as defined in Section 3(35) of ERISA).
 

(h)          No act or omission has occurred and no condition exists with respect to any Employee Benefit Plan that could reasonably be expected to subject the Company, Parent, the
Merger Sub or any of their Affiliates to any material fine, penalty, Tax or other Liability imposed under ERISA, the Code or other applicable Law.
 

(i)           Each Employee Benefit Plan that is subject to the Patient Protection and Affordable Care Act (the “ACA”) is in compliance with the ACA.  With respect to each Employee
Benefit Plan that is a group health plan, there is no fact or circumstance that would reasonably be expected to result in the imposition of any Tax or penalty against the Company, any Affiliate
of the Company or Parent under the ACA with respect to any employee of the Company, individually or in the aggregate.  To the Knowledge of the Company, no event has occurred with
respect to any Employee Benefit Plan that would reasonably be expected to result in payment or assessment by or against the Company of any excise Taxes under Section 4972, 4975, 4976,
4977, 4979, 4980B, 4980D, or 5000 of the Code.
 

(j)           Except as set forth in Schedule 3.14(j), none of the Company’s employees or independent contractors has any outstanding loan against such Person’s account balance(s) in
the 401(k) Plan.
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Section 3.15   Employment and Labor Agreements. Except as set forth on Schedule 3.15: (a) the Company is not a party to any outstanding employment agreements or contracts,
whether written or verbal, with its officers or employees that are not terminable at will, or that provide for the payment of any bonus, deferred compensation,  commission, or change of
control payment; (b) the Company is not a party to any agreement, policy or practice that requires it to pay termination or severance pay to its salaried, non-exempt or hourly employees; and
(c) the Company is not a party to any collective bargaining agreement, participant agreement, or other labor union contract applicable to its employees (the foregoing agreements are
collectively referred to as the “Employment and Labor Agreements”). The Company has provided to Parent complete and correct copies of all of the Employment and Labor
Agreements.  The Company has not breached or otherwise failed to comply with any provisions of any of the Employment and Labor Agreements.
 

Section 3.16   Labor Disputes; Collective Bargaining.
 

(a)          The Company is and, since January 1, 2016, has been in compliance in all material respects with all federal, state and local Laws relating to employment and employment
practices, terms and conditions of employment, wages and hours.  The Company is not and has not been engaged in any unfair labor practice, and no unfair labor practice complaint against the
Company is pending before the National Labor Relations Board.  There is no labor strike or other labor trouble pending or, to the Knowledge of the Company, being threatened against, or
otherwise affecting the Company.  To the Knowledge of the Company, (i) there have not been, nor are there presently, any attempts to organize non-union employees, and (ii) there are no
plans for any such attempts.
 

(b)          There are no labor contracts, collective bargaining agreements, letters of understanding or other arrangements, formal or informal, with any union or labor organization
covering any employees of the Company. No employees of the Company are represented by any union or labor organization and, to the Knowledge of the Company, during the six (6) years
preceding the date of this Agreement, there has been no effort by or on behalf of any labor union to organize employees of the Company for purposes of collective bargaining.  At any time
during the six (6) years immediately preceding the date of this Agreement, there have never been any labor strikes, slowdowns, work stoppages or other labor trouble affecting, or, to the
Knowledge of the Company, threatened against the Company.
 

Section 3.17   Bank Accounts; Powers of Attorney; Directors and Officers. Schedule 3.17 sets forth a true, complete and correct list of the following information with respect to
the Company:  any and all (a) bank accounts and safe deposit boxes of the Company and Persons authorized to sign or otherwise act with respect thereto as of the date hereof; (b) Persons
holding a general or special power of attorney granted by the Company and a true, complete and correct copy thereof; and (c) directors and officers of the Company.
 

Section 3.18   Takeover Statutes and Certain Other Matters. No state takeover statutes (including any “fair price,” “business combination,” “control share” or other similar
statutes or regulations) are applicable to the Transaction Documents, the Merger or the other transactions contemplated hereby.  There is no takeover-related provision in the Company Charter
Documents that would prohibit or restrict the ability of the Company to enter into this Agreement or its ability to consummate the Merger or the other transactions contemplated hereby.
Without in any way limiting the foregoing, the Merger does not constitute a “control share acquisition” subject to the provisions of Section 302A.671 of the MBCA.
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Section 3.19   Environmental Matters.  Except as disclosed on Schedule 3.19:
 

(a)          The Company is in compliance in all material respects with all applicable Environmental Laws;
 

(b)          There are no current, pending or, to the Knowledge of the Company, threatened Environmental Claims relating to the Company’s operations, including operations on the
Leased Real Property;
 

(c)          To the Knowledge of the Company, Hazardous Materials have not at any time been present, generated, used, treated, managed, recycled, stored or Released at, on, in or
under, or transported to or from any real property now or previously used by the Company, including the Leased Real Property, except in compliance in all material respects with
Environmental Law;
 

(d)          To the Knowledge of the Company, Hazardous Materials have not at any time been Released at, and there is no threat of any Release of Hazardous Materials, at, on, in or
under any other property in the vicinity or area of any real property now or previously used by the Company, including the Leased Real Property;
 

(e)          To the Knowledge of the Company, there are not now and never have been any underground storage tanks located at, on or under any real property now or previously used
by the Company; there is no asbestos contained in, forming part of, or contaminating any part of the real property used by the Company; and no polychlorinated biphenyls (PCBs) are used,
stored, located at or contaminate any real property now or previously used by the Company, including any part of the Leased Real Property;
 

(f)          To the Knowledge of the Company, no visible Mold (as defined below) is present in the indoor air of the Leased Real Property at concentrations exceeding ambient air levels
and no visible Mold is present on any building materials or surfaces at the Leased Real Property in concentrations for which any applicable Governmental Authority requires removal by
remediation professionals, and the Company does not know of any conditions at the Leased Real Property that would reasonably be expected to result in the presence of Mold in the indoor air
at concentrations that exceed ambient air levels or on building materials or surfaces that would require such removal.  As used in this Agreement, the term “Mold” means fungi that reproduces
through the release of spores or the splitting of cells or other means, that pose a risk to human health or the environment, including mold, mildew, fungi, fungal spores, fragments and
metabolites such as mycotoxins and microbial organic compounds;
 

(g)          There are no pending or, to the Knowledge of the Company, threatened Environmental Claims at any treatment, storage or disposal facility that has received Hazardous
Materials from or generated at any real property now or previously used by the Company; and
 

(h)          To the Knowledge of the Company, there are no past or present facts, actions, activities, circumstances, conditions, occurrences, events or incidents, including the Release or
presence of Hazardous Materials, that could (A) form the basis of an Environmental Claim against or involving the Company or any property now or previously used by the Company, (B)
cause any property now or previously used by the Company to be subject to any restrictions on or affect its ownership, occupancy, use or transferability under any applicable Environmental
Law, (C) require the filing or recording of any notice or restriction relating to the presence of Hazardous Materials in the real estate records in the county or municipality in which any property
now or previously used by the Company, is located, other than any customary disclosure requirements in connection with the transfer of any such real property, or (D) prevent or interfere with
the construction, operation or maintenance of any property used by the Company.
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Section 3.20   Insurance Policies.  Schedule 3.20 sets forth a true, correct and complete list and description (including the type of coverage, e.g., general commercial liability, policy
term, and applicable limit on liability coverage) of all insurance policies (other than Employee Benefit Plans) in force naming the Company or any employees or directors thereof in their
capacity as such, as an insured or beneficiary or as a loss payable payee, or for which the Company has paid or is obligated to pay all or part of the premiums.  The Company has not received
written notice of any pending or threatened termination or premium increase (retroactive or otherwise) with respect to any such insurance policy, and the Company is in compliance in all
material respects with all conditions contained therein.  Except as set forth on Schedule 3.20, there have been no lapses (whether cured or not) in the coverage provided under the insurance
policies referenced herein and as set forth on Schedule 3.20, during the term of such policies, as extended or renewed.  The Company has provided to Parent true, correct and complete copies of
each of the policies listed or required to be listed on Schedule 3.20.  There are no pending claims against such insurance policies as to which insurers have denied liability, and currently there
exist no claims that have not been timely submitted by the Company to the related insurers.  Any claim for which the Company currently intends to seek coverage is set forth on
Schedule 3.20.
 

Section 3.21   Top Suppliers and Top Customers.  Schedule 3.21 sets forth a list of (a) the ten (10) largest suppliers of goods or services to the Company (collectively, “Top
Suppliers”), and (b) the ten (10) largest customers of the Company (collectively, “Top Customers”) during the fiscal years ended December 31, 2018 and December 31, 2019, in each case
based on the amount paid to such suppliers or billed to such customers by the Company during such period, together, in each case, with the amount paid or billed during such period.  Except
as set forth on Schedule 3.21, (i) the Company is not engaged in any dispute with any of the Top Suppliers or Top Customers, and (ii) no Top Supplier or Top Customer has notified the
Company in writing, or to the Knowledge of the Company, otherwise, that it will or may stop or reduce the volume of business it conducts with the Company or otherwise alter the material
terms on which it conducts business with the Company, and, to the Knowledge of the Company, no fact or circumstance exists with respect to any supplier or customer of the Company that
would cause any material adverse effect on the ongoing Business as a result of the consummation of the transactions contemplated hereunder.
 

Section 3.22   Related Party Transactions and Relationships.  Except as set forth on Schedule 3.22, no employee, officer or director of the Company, and no Affiliate or family
member of any such Person:  (a) owns, directly or indirectly, in whole or in part, or maintains any direct or indirect interest in, any tangible or intangible property which the Company is using
in its Business or has used in its Business; (b) has any cause of action or other claim whatsoever against, or owes any amount to, the Company, except for routine claims for benefits under any
Employee Benefit Plan; (c) other than with respect to the Warrants disclosed in Schedule 3.2(b) and the Employment and Labor Agreements disclosed in Section 3.15, is a party to any
contract or agreement with the Company; or (d) has received any loan, advance or investment from the Company, that has not been repaid in full prior to the date hereof.
 

Section 3.23   Compliance with Law. The Company is not (and since January 1, 2016 has not been) in violation in any material respect of any applicable Law binding on the
Company, or relating to its property or Business or its advertising, sales or pricing practices (including any antitrust laws and regulations), and the Company has not been notified of the
existence of any of the foregoing.
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Section 3.24  Product Warranty and Liability . Except as set forth on Schedule 3.24, no product sold by the Company is subject to any guaranty, warranty or other indemnity. 
The Company does not have any Liability arising out of any injury to any Person or property as a result of the ownership, possession or use of any product sold by the Company prior to the
Closing.
 

Section 3.25   Contracts and Commitments.
 

(a)          Except as set forth on Schedule 3.25(a) (such contracts, the “Material Contracts”):
 

(i)           the Company is not a party to any lease or sublease of real property, or any Contract relating to the purchase or sale of any real property;
 

(ii)          (A) other than the Standard Customer Agreements (as defined below) or as set forth on Schedule 3.25(d)(ii), the Company is not party to any Contract with any
customer and (B) the Company is not party to any Contract with any vendor or supplier (excluding any Contract with a vendor or supplier (1) to whom the Company paid less than
$2,500 for the twelve (12) months ended March 31, 2020 and (2) to whom the Company reasonably anticipates paying less than $2,500 during the twelve (12) months following the
date hereof);

 
(iii)         the Company does not have any outstanding (A) Contract (including, for the avoidance of doubt, any offer letter) with any officer, employee, independent contractor,

agent, consultant, advisor, salesman, manufacturer’s representative, distributor, subcontractor, broker, or similar Person, or (B) agreement or arrangement providing for the payment of
any bonus or commission based on sales or earnings;

 
( i v )         the Company does not have any Liability under any Contract pursuant to which third parties have been provided with (A) products that can be returned to the

Company in the event they are not sold or (B) services that may be terminated or cancelled in exchange for a refund from the Company of any prepaid amounts;
 

(v)          the Company does not have (A) any outstanding loan or loan commitment to or from any Person, or (B) any factoring, credit line or subordination agreement;
 

(vi)         the Company does not have any power of attorney outstanding or any Contract or Liability as guarantor, surety, co-signer, endorser, co-maker, indemnitor in respect
of the Contract of any other Person;

 
(vii)        the Company is not subject to any Contract that (A) restricts or limits (or purports to restrict or limit) in any way the Company’s ability to freely operate, engage in

any line of business, or solicit for hire or employment any Person, or (B) requires the Company to share any profits;
 

( v i i i )        the Company is not a party to any Contract entitling any Person to any profits, revenues or cash flows of the Company or requiring any payments or other
distributions based on such profits, revenues or cash flows (excluding, for the avoidance of doubt, commissions payable by the Company to certain of its employees in the Ordinary
Course of Business and in amounts previously disclosed to Parent);
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(ix)         the Company is not a party to any licensing agreement relating to any of its products or Intellectual Property other than off-the-shelf software licenses;
 

(x)          the Company is not a party to any Contract pursuant to which any deferred purchase price relating to property or services may be owing following the date hereof
(including all obligations under any acquisition agreements pursuant to which the Company is, or may be, responsible for any earn-out, note payable or other contingent payment);

 
(xi)         the Company is not a party to any Contract providing for the settlement of any claim by or against the Company, which (A) has not been fully paid as of the date

hereof or (B) imposes any obligation or restriction on any party thereto on or after the date hereof;
 

(xii)        the Company is not a party to any Contract relating to the Outstanding Warrants or the Outstanding Shares;
 

(xiii)        except for the Outstanding Warrants, the Company is not a party to any Contract between the Company, on the one hand, and any Affiliate of the Company, any of
the Company’s shareholders, or any director or officer of the Company, any Affiliate of the Company or any of the Company’s shareholders, on the other hand;

 
(xiv)       the Company is not a party to any Contract requiring the Company to make any advance, loan, extension of credit or capital contribution to, or other investment in,

any Person; and
 

(xv)        the Company is not a party to any other Contract of a type that is not covered by the other clauses of this Section 3.25(a) that (A) is material to the operation of the
Company’s Business or (B) is not terminable on not more than ninety (90) days’ notice and without the payment of any penalty by, or any other material consequence to, the Company.

 
(b)          Each of the Material Contracts and Standard Customer Agreements to which the Company is party (i) is a legal, valid and binding obligation of the Company and, to the

Knowledge of the Company, the other parties thereto, (ii) is in full force and effect in accordance with its terms and (iii) will continue in full force and effect without penalty or other adverse
consequence upon consummation of the transactions contemplated hereby, subject to obtaining the consents and approvals, giving the notices or taking the other actions referred to in
Schedule 3.3.  Neither the Company nor, to the Knowledge of the Company, any other party to any such Contract is in breach of or default under, or has provided or received any written
notice alleging any breach of or default under, any such Contract.  Except as set forth on Schedule 3.25(b), no event has occurred that (with or without notice, lapse of time or both) would
constitute a breach of or default under any such Contract by the Company or, to the Knowledge of the Company, by any other party thereto.  There is not any pending or, to the Knowledge of
the Company, threatened bankruptcy, insolvency or similar proceeding with respect to any party to any such Material Contracts or Standard Customer Agreements.  None of the counterparties
to any such Contract has notified the Company in writing, or to the Knowledge of the Company, otherwise, that it intends to terminate, cancel or not renew any such Material Contract or
Standard Customer Agreement.
 

(c)          The Company has provided to Parent true, correct and complete copies of all written Material Contracts and Standard Customer Agreements to which the Company is party
(and in the case of any oral Material Contract or Standard Customer Agreement, a true, complete and correct description of the material terms thereof).
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(d)          Attached to Schedule 3.25(d)(i) is a true, correct and complete copy of each standard form of the Company used by the Company in connection with the sale of products or
services, which forms include (A) the Ecessa Standard Terms & Conditions of Sale (the “Terms and Conditions”), (B) a Service Level Agreement (a “SLA”) and (C) the Company’s Support
Services Terms and Conditions.  Except as set forth on Schedule 3.25(d)(ii) (which schedule shall include a true and complete summary of discrepancies), the Company has entered into the
Terms and Conditions and a SLA in the respective forms attached to Schedule 3.25(d)(i) with each of the Company’s customers (collectively, the “Standard Customer Agreements”).
 

Section 3.26   Absence of Certain Changes. Except as set forth on Schedule 3.26, since December 31, 2019, the Company has operated only in the Ordinary Course of Business
and has not:
 

(a)          suffered a Company Material Adverse Effect;
 

(b)          except for customary increases based on term of service or regular promotion of non-officer employees, increased (or announced any increase in) the compensation payable
or to become payable to any of its employees or independent contractors, or increased (or announced any increase in) any bonus, insurance, pension or other Employee Benefit Plan, payment
or arrangement for any of its employees, or entered into or amended any employment, consulting, severance or similar Employment and Labor Agreement with any of its employees or
independent contractors;
 

(c)          incurred, assumed or guaranteed any Liability other than in the Ordinary Course of Business;
 

(d)          (i) except for Warrants issued after December 31, 2019 and the Shares issuable upon exercise thereof, authorized the issuance of, issued, sold or transferred any securities of
the Company, (ii) adjusted, split, combined, reclassified, repurchased or redeemed any securities of the Company or (iii) paid any dividend or distributed cash, declared, authorized, set aside
for payment, established a record date for or paid any dividend or made any other distribution (whether in cash, equity or other property) in respect of any securities of the Company;
 

(e)          adopted a plan of complete or partial liquidation, dissolution, restructuring, recapitalization or other reorganization;
 

(f)          amended or otherwise changed any of the Company Charter Documents;
 

(g)          merged or consolidated with any other Person, acquired (whether by merger, stock purchase, asset purchase or other business combination) any business or assets of any
other Person, or formed any Subsidiary;
 

(h)          created or incurred any Lien on the Shares or any Lien (other than a Permitted Lien) on any assets or properties of the Company;
 

(i)           created, incurred, assumed or guaranteed any Debt, or extended or modified any existing Debt;
 

(j)           (i) amended in any material respect or terminated (other than in accordance with its terms) any Material Contract or Standard Customer Agreement, (ii) entered into any
Contract that would be considered a Material Contract or Standard Customer Agreement, or (iii) waived, released or assigned any rights or claims under any Material Contract or Standard
Customer Agreement;
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(k)          made any material change in the operation of the Business or entered into any new line of business, except any such change as may be required to comply with any
applicable Law;
 

(l)           paid, discharged, satisfied or renewed any claim, liability or obligation other than payments in the Ordinary Course of Business;
 

(m)         permitted any of its assets or properties to be subjected to any Lien except for Permitted Liens;
 

(n)          cancelled or forgiven any indebtedness or otherwise waived any claims or rights other than in the Ordinary Course of Business;
 

(o)          sold, assigned, transferred, leased (as lessor) or otherwise disposed of any assets or properties of the Company, other than dispositions of immaterial assets or properties in
the Ordinary Course of Business for fair value;
 

(p)          made any capital expenditure in excess of $15,000 individually, or $30,000 in the aggregate;
 

(q)          made any loans, advances or capital contributions to, or investments in, any other Person;
 

(r)          cancelled, terminated or modified in any material respect any insurance policy covering the Company or its assets and properties without obtaining comparable substitute
insurance coverage;
 

(s)          commenced, settled or compromised any Action by or against the Company;
 

(t)           made any material Tax election, change to any annual Tax accounting period, adopted or changed any Tax accounting method, filed any amended Tax Return, entered into
any closing agreement, settlement of any Tax claim or assessment, surrendered any right to claim a refund of Taxes, or consented to any extension or waiver of the limitation period applicable
to any Tax claim or assessment; 
 

(u)          made any change in any method, practice or principle of financial accounting, other than changes required by Law or in accordance with GAAP;
 

(v)          managed working capital components, including cash, receivables, other current assets, trade payables and other current liabilities in a manner inconsistent with past
practice;
 

(w)         paid, loaned, advanced, sold, transferred or leased any asset to any employee of the Company, except for normal compensation involving salary and benefits;
 

(x)          entered into any commitment or transaction, other than in the Ordinary Course of Business; or
 

(y)          agreed in writing, or otherwise, to take any action described in this Section 3.26.
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Section 3.27   Accounts Receivable.
 

(a)          Any and all accounts receivable owed to the Company by any director, officer, shareholder or employee of the Company or any relative of any such Person (including those
accounts receivable reflected on the Interim Balance Sheet and incurred since the date thereof) have been paid in full prior to the date hereof or shall have been paid in full on or prior to the
Closing Date.
 

(b)          All accounts receivable of the Company as of the date hereof (i) are valid and existing, subject to the reserves identified in Schedule 3.27(b) (which reserves have been
calculated in a manner consistent with the reserves included in the Financial Statements); (ii) represent monies due for goods sold or services rendered in the Ordinary Course of Business; and
(iii) to the Knowledge of the Company, are not subject to any defenses, rights of set-off, assignment, restrictions, security interests or other encumbrances, subject to the Enforceability
Limitations.  Except as shown on Schedule 3.27(b), as of the date specified in such Schedule, all such accounts receivable were current, and the Company is not aware of any dispute regarding
the collectability of any such accounts receivable.  All reserves shown on the Interim Balance Sheet were adequate as of such date and calculated consistent with past practice.
 

Section 3.28   Required Licenses and Permits.  The Company has all material Permits necessary for the conduct of its business.  A correct and complete list of all such Permits is
set forth on Schedule 3.28.  The Company has provided to Parent true, correct and complete copies of all Permits required to be listed on Schedule 3.28.
 

Section 3.29   Tax Matters.
 

(a)          Except as otherwise disclosed on Schedule 3.29(a):  (i) all Tax Returns required to be filed by or on behalf of the Company have been duly filed on a timely basis, and such
Tax Returns are true, complete and correct in all material respects; (ii) the Company is not currently the beneficiary of any extension of time within which to file any Tax Return; (iii) all
material Taxes payable by or on behalf of the Company have been paid in full; (iv) the Company has withheld and paid all Taxes required to have been withheld and timely paid and complied
with all applicable material information reporting and backup withholding requirements, including maintenance of required records with respect thereto, in connection with amounts paid or
owing to any employee, creditor, stockholder, independent contractor, or other Person; (v) there are no Liens for Taxes on any of assets of the Company, other than Liens for Taxes not yet due
and payable; (vi) Parent has received complete copies of (A) all federal, state, local and foreign income or franchise Tax Returns of the Company relating to the Taxable periods ending after
December 31, 2014, and (B) any audit report issued within the last three (3) years relating to any Taxes with respect to the Company’s assets or the Business due from or with respect to the
Company; and (vii) Schedule 3.29(a) lists (A) all types of Taxes paid, and all types of Tax Returns filed by or on behalf of the Company, and (B) all of the jurisdictions that impose or imposed
such Taxes and/or a duty to file such Tax Returns.
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(b)          Except as otherwise disclosed on Schedule 3.29(b): (i) no Tax Return of the Company has been audited by a Governmental Authority (including any Tax authority), nor, to
the Knowledge of the Company, is any such audit in process, pending, or threatened in writing; (ii) no deficiencies have been asserted in writing within the past six (6) years or, to the
Knowledge of the Company, are expected to be asserted with respect to Taxes of the Company for any Pre-Closing Tax Period, and the Company has not received written notice within the
past three (3) years and does not expect to receive written notice that it has not filed a Tax Return or paid Taxes required to be filed or paid by it for any Pre-Closing Tax Period; (iii) the
Company is not a party to any action or proceeding for assessment or collection of Taxes, nor, to the Knowledge of the Company, has such event been asserted or threatened in writing within
the past six (6) years against the Company or any of its assets; (iv) no waiver or extension of any statute of limitations is in effect with respect to Taxes or Tax Returns of the Company;
(v) neither the Company nor, to the Knowledge of the Company, any other Person on the Company’s behalf, has executed or entered into a closing agreement pursuant to Section 7121 of the
Code or any similar provision of Law with respect to the Company; (vi) no written claim has been made within the past three (3) years by any Governmental Authority in a jurisdiction where
the Company does not file Tax Returns that the Company is or may be subject to Taxation by that jurisdiction; and (vii) the Company has disclosed on its federal income Tax Returns all
positions taken therein that could give rise to a substantial understatement of federal income Tax within the meaning of Section 6662 of the Code.
 

(c)          The Company (i) has never been a member of an affiliated group filing a consolidated federal income Tax Return (other than a group the common parent of which was the
Company), and (ii) does not have any Liability for the Taxes of any other Person under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local, or foreign Law), as a
transferee or successor, by Contract the principal purpose of which is the allocation of Taxes, or otherwise.
 

(d)          The Company does not own, and has not in the last six (6) years owned, an interest in a Flow-Thru Entity.  The Company has not owned stock in a “deferred foreign income
corporation” within the meaning of Section 965(d)(1) of the Code at the time specified in Section 965(a) of the Code.
 

(e)          The Company has materially complied with all applicable requirements relating to sales and use Taxes, including receipt and retention of any required exemption
certificates.  The Company has materially complied with all applicable requirements relating to unclaimed property and escheat, including the filing of all required material reports with respect
thereto.
 

(f)          The Company has not entered into or received any closing agreements, private letter rulings, technical advice memoranda or similar agreement or rulings with any
Governmental Authority, nor have any been issued by any Governmental Authority, in each case that have any continuing effect.  Except as set forth in Schedule 3.29(f), no power of attorney
that is currently in force has been granted with respect to any matter relating to Taxes of the Company.
 

(g)          The Company will not be required to include any item of income in, or exclude any item of deduction from, taxable income for any taxable period (or portion thereof)
ending after the Closing Date as a result of any: (i) change in method of accounting for a taxable period ending on or prior to the Closing Date; (ii) “closing agreement” as described in Code
Section 7121 (or any corresponding or similar provision of state, local or foreign income Tax Law) executed on or prior to the Closing Date; (iii) intercompany transactions or any excess loss
account described in Regulations under Code Section 1502 (or any corresponding or similar provision of state, local or foreign income Tax Law); (iv) installment sale or open transaction
disposition made on or prior to the Closing Date; (v) prepaid amount received on or prior to the Closing Date; or (vi) election under Section 108(i) of the Code.
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( h )          The Company has not been a United States real property holding corporation within the meaning of Section 897(c)(2) of the Code during the applicable period specified in
Section 897(c)(1)(A)(ii) of the Code. The Company did not constitute either a “distributing corporation” or a “controlled corporation” (within the meaning of Section 355(a)(1)(A) of the
Code) in a distribution of stock qualifying for Tax-free treatment under Section 355 of the Code (i) in the two (2) years prior to the date of this Agreement or (ii) in a distribution which could
otherwise constitute part of a “plan” or “series of related transactions” (within the meaning of Section 355(e) of the Code) in conjunction with the transactions contemplated by this
Agreement.
 

(i)           The unpaid Taxes of the Company (i) did not, as of the date of the Interim Balance Sheet, exceed the reserve for Tax liabilities (excluding any reserve for deferred Taxes
established to reflect timing differences between book and Tax income) set forth on the face of the Interim Balance Sheet (rather than in any notes thereto) and (ii) do not exceed that reserve
as adjusted for the passage of time through the Closing Date in accordance with the past custom and practice of the Company in filing its Tax Returns.  Since the date of the Interim Balance
Sheet, the Company has not incurred any Liability for Taxes arising from extraordinary gains or losses, as that term is used in GAAP, outside the Ordinary Course of Business consistent with
recent past practice.
 

( j )           The Company is and has at all times since incorporation been classified as a C corporation (within the meaning of Section 1361(a)(2) of the Code) for U.S. federal (and
applicable state and local) income Tax purposes.  The Company uses and has used since inception the accrual method of accounting for income Tax purposes.  The Company is not required to
make any adjustment under Section 481(a) of the Code by reason of a change in accounting method or otherwise.
 

( k )          Schedule 3.29(k) sets forth an accurate and complete description as to any U.S. federal net operating and capital loss carryforwards for the Company (including any
limitations of such net operating or capital loss carryforwards under Code Sections 382, 383 or 384 or the Treasury Regulations) as of April 30, 2020 and the expiration dates thereof.
 

(l)           The Company has never participated in any “reportable transaction,” as defined in Section 1.6011-4(b)(1) of the Treasury Regulations or any comparable provision of state
or local Tax Law, or a transaction substantially similar to a reportable transaction.
 

(m)         None of the liabilities assumed by Merger Sub or Parent pursuant to the Merger is an obligation to make a payment that is not deductible under Section 280G of the Code (or
any corresponding provision of state, local or foreign Tax Law) or is an obligation to make a payment that, if made or deemed made by Merger Sub or Parent, would not be fully deductible as
a result of Section 162(m) of the Code (or any corresponding provision of state, local or foreign Tax Law).
 

(n)          The Company does not have any contractual obligation to pay the amount of any Tax benefits or Tax refunds (or an amount determined by reference thereto) realized or
received by the Company to any former member(s), shareholder(s) or other Person(s).  The Company is not subject to a Tax holiday or Tax incentive or grant in any jurisdiction that will
terminate (or be subject to a clawback or recapture) as a result of any transaction contemplated by this Agreement.
 

Section 3.30   Questionable Payments.  Neither the Company nor, to the Knowledge of the Company, any other Person acting on its behalf has, with respect to, on behalf of or to
otherwise further the interests of the Company, (a) used funds for unlawful contributions, gifts, entertainment or other unlawful expenses relating to political activity; (b) made any direct or
indirect unlawful payments to foreign or domestic government officials or employees; (c) violated any provision of the Foreign Corrupt Practices Act of 1977, as amended; or (d) made any
bribe, kickback or other unlawful payment.
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Section 3.31  Information Statement; No Disclosure.  None of the information supplied by the Company for inclusion in the Preliminary Information Statement or the Final
Information Statement (as such terms are defined below) or in any related materials distributed to the Company’s Shareholders in connection with the transactions contemplated hereby,
including any amendments or supplements thereto, will, at the time that it or any amendment or supplement thereto is sent to the Company’s Shareholders or at the Effective Time, contain any
untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances under which
they were made, not misleading.  The Company (a) has not disclosed, other than to the Company’s directors and officers (i) in connection with their evaluation of the transactions
contemplated hereby and (ii) who are aware of the Company’s obligations under the Confidentiality Agreement, Parent’s name (or any other information that would reasonably be expected to
identify Parent, including the names of any of Parent’s directors or officers and Parent’s mailing address) in connection with seeking the adoption of this Agreement and approval of the
Merger by the Shareholders and (b) without in any way limiting the generality of the foregoing clause (a), has redacted Parent’s name and contact information from any materials shared with
the Shareholders prior to or on the date hereof.
 

Section 3.32   Data Security and Privacy.  The Company is and, since January 1, 2016, has been in compliance in all material respects with all applicable Laws, contractual
obligations, applicable terms and conditions, service agreements, and each website privacy policy (each, a “Privacy Policy”) published by the Company since January 1, 2016 relating to (a)
the privacy of users of any websites and mobile applications owned or operated by the Company (collectively, the “Company Sites”) or (b) the collection, storage, use, transfer, sharing,
disposal or any other processing of any Personally Identifiable Information by the Company.  The execution, delivery and performance of this Agreement complies in all material respects with
all applicable Laws relating to privacy of Personally Identifiable Information and with the Privacy Policy currently in effect.  The Company has made all privacy-related disclosures to users of
its website or customers required by applicable Laws relating to the privacy of Personally Identifiable Information, and no such disclosure has been in material violation of any applicable Law
or, to the Knowledge of the Company, misleading, deceptive, unfair or abusive.  To the Knowledge of the Company, there has been no material loss, unauthorized access or misuse of
Personally Identifiable Information in the possession, custody, or control of the Company (including on its behalf by any service provider or other third party), nor has the Company
experienced any event that requires it under applicable Law to provide notice to any third party or Governmental Authority of any loss, misuse of, or unauthorized access to Personally
Identifiable Information.
 

Section 3.33   Brokers, Finders and Investment Bankers.  Except for Stonehammer Capital (whose fees and expenses shall be the sole and exclusive responsibility of the
Shareholders (and Parent, Merger Sub and the Surviving Corporation shall not have any Liability arising out of or relating thereto)), no broker, finder, investment banker or other intermediary
is entitled or has claimed to be entitled to any fee or commission in connection with the transactions contemplated hereby based upon arrangements made by or on behalf of the Company.
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Section 3.34   No Other Representations or Warranties.  Except for the representations and warranties set forth in this Article III, in the Schedules to this Agreement, or in any of
the other Transaction Documents, none of the Company, its Shareholders, the Shareholder Representative or any other Person on behalf of such parties is making, and neither Parent nor
Merger Sub is relying on, any other representation or warranty of any kind or nature, whether express or implied, with respect to the Company, its Shareholders, the Shareholder
Representative or the Business in connection with the transactions contemplated hereby, or with respect to any other information made available to Parent or Merger Sub or any of their
representatives in connection with the transactions contemplated hereby, including any financial projection, forecast, estimate, or prospective information relating to the Business made
available to Parent or Merger Sub or any of their representatives in the course of their due diligence investigation of the Company; provided, however, that nothing herein shall be deemed to
limit the rights and remedies of an Indemnified Parent Party in the event of actual fraud.  The Company, its Shareholders and the Shareholder Representative hereby agree and acknowledge
that they are not relying on any representation or warranty of any kind or nature, express or implied, with respect to Parent or Merger Sub in connection with the transactions contemplated
hereby, or with respect to any other information made available to any of the Company, its Shareholders or the Shareholder Representative in connection with the consummation of the
transactions contemplated hereby, including their respective businesses or information relating thereto made available to any of the Company, its Shareholders or the Shareholder
Representative, other than the representations and warranties set forth in Article IV of this Agreement or in any of the other Transaction Documents; provided, however, that nothing herein
shall be deemed to limit the rights and remedies of the Company (prior to the Closing) or the Shareholders in the event of actual fraud.
 

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB
 

Parent and Merger Sub hereby jointly and severally represent and warrant to the Company as follows:
 

Section 4.1     Organization.  Each of Parent and Merger Sub is a corporation duly organized, validly existing and in good standing under the laws of the State of Minnesota, and has
all corporate power and authority to carry on and conduct its business as it is now being conducted.  Each of Parent and Merger Sub is duly qualified and in good standing in each state or other
jurisdiction in which the conduct of its business or the ownership of its properties and assets requires it to be so qualified.
 

Section 4.2     Authorization. Each of Parent and Merger Sub has full corporate power and authority to enter into and perform its obligations under the Transaction Documents to
which it is a party and to consummate the transactions contemplated hereby and thereby. The execution, delivery and performance by Parent and Merger Sub of the Transaction Documents to
which it is a party and the consummation by Parent and Merger Sub of the transactions contemplated hereby and thereby have been duly authorized by all requisite corporate action on the part
of Parent and Merger Sub and no other corporate proceedings on the part of Parent or Merger Sub are necessary to authorize the execution, delivery and performance of this Agreement or to
consummate the Merger and the other transactions contemplated hereby and thereby.  This Agreement has been duly executed and delivered by each of Parent and Merger Sub, and (assuming
due authorization, execution and delivery by each other party hereto) this Agreement constitutes a legal, valid and binding obligation of Parent and Merger Sub enforceable against them in
accordance with its terms, except as such enforceability may be limited in each case by the Enforceability Limitations. When each Transaction Document to which Parent or Merger Sub is or
will be a party has been duly executed and delivered by Parent or Merger Sub (assuming due authorization, execution and delivery by each other party thereto), such Transaction Document
will constitute a legal and binding obligation of Parent or Merger Sub enforceable against it in accordance with its terms, subject to the Enforceability Limitations.
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Section 4.3     No Conflict.  The execution, delivery and performance by Parent and Merger Sub of the Transaction Documents to which Parent or Merger Sub is a party and the
consummation of the transactions contemplated hereby and thereby, including the Merger, do not and will not: (a) conflict with or result in a violation or breach of, or default under, any
provision of the articles of incorporation or bylaws of Parent or Merger Sub; (b) conflict with or result in a violation or breach of any provision of any Law or Governmental Order applicable
to Parent or Merger Sub; or (c) except as set forth in Schedule 4.3, require the consent, notice or other action by any Person under, conflict with, result in a violation or breach of, constitute a
default or an event that, with or without notice or lapse of time or both, would constitute a default under, result in the acceleration of or create in any party the right to accelerate, terminate,
modify or cancel any Contract to which Parent or Merger Sub is party or by which either of them is bound or any Permit held by or issued to Parent or Merger Sub. No consent, approval,
Permit, Governmental Order, declaration or filing with, or notice to, any Governmental Authority is required by or with respect to Parent or Merger Sub in connection with the execution,
delivery and performance of the Transaction Documents and the consummation of the transactions contemplated hereby and thereby, except for (i) the filing of the Articles of  Merger with the
Secretary of State of the State of Minnesota; and (ii) the filing with the SEC of such reports under the Exchange Act as may be required in connection with this Agreement, the Merger, and the
other transactions contemplated by this Agreement.
 

Section 4.4     Litigation.  There is no Action pending against, or, to the Knowledge of Parent, threatened against Parent or any of its Subsidiaries, before or by any Governmental
Authority, that in any manner challenges or seeks to prevent, enjoin, alter or materially delay any of the transactions contemplated by this Agreement.
 

Section 4.5    Financing.  Parent has available sufficient cash or other liquid assets or financial resources to enable it to make payment of the Merger Consideration and consummate
the transactions contemplated by this Agreement. Immediately prior to, upon and immediately following the consummation of the Merger and the other transactions contemplated by this
Agreement: (a) Parent will not be insolvent; (b) Parent will not be left with unreasonably small capital; and (c) Parent will not have incurred debts beyond its ability to pay such debts as they
mature.
 

Section 4.6     Brokers, Finders and Investment Bankers.  Except for Northland Securities, Inc. (whose fees and expenses shall be the sole and exclusive responsibility of Parent
(and neither the Company nor the Shareholders shall have any Liability arising out of or relating thereto)), no broker, finder, investment banker or other intermediary is entitled or has claimed
to be entitled to any fee or commission in connection with the transactions contemplated hereby based upon arrangements made by or on behalf of Parent or Merger Sub.
 

Section 4.7     No Prior Merger Sub Operations.  Merger Sub was formed solely for the purpose of effecting the Merger and has not engaged in any business activities or conducted
any operations other than in connection with the transactions contemplated hereby.
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Section 4.8     No Other Representations or Warranties.  Except for the representations and warranties set forth in this Article IV or the representations and warranties of Parent or
Merger Sub in any of the other Transaction Documents, none of Parent, Merger Sub or any other Person on behalf of such parties is making, and the Company, its Shareholders, and the
Shareholder Representative are not relying on, any representation or warranty of any kind or nature, express or implied, with respect to Parent, Merger Sub, their respective businesses, the
transactions contemplated hereby or any information made available to any of the Company, its Shareholders or the Shareholder Representative in connection with the transactions
contemplated hereby; provided, however, that nothing herein shall be deemed to limit the rights and remedies of the Company (prior to the Closing) or the Shareholders in the event of actual
fraud.  Parent and Merger Sub hereby agree and acknowledge that they are not relying on any representation or warranty of any kind or nature, express or implied, with respect to the
Company, its Shareholders, the Shareholder Representative or the Business in connection with the transactions contemplated hereby, or with respect to any other information made available to
Parent in connection with the consummation of the transactions contemplated hereby, including any financial projection, forecast, estimate, or prospective information relating to the Business
made available to Parent in the course of its due diligence investigation of the Company, other than the representations and warranties set forth in Article III of this Agreement, the Schedules
to this Agreement or in any of the other Transaction Documents ; provided, however, that nothing herein shall be deemed to limit the rights and remedies of an Indemnified Parent Party in the
event of actual fraud.
 

ARTICLE V

COVENANTS
 

Section 5.1     Conduct of the Business. 
 

(a)          From the date hereof until the earlier of the Closing Date or the date, if any, on which this Agreement is terminated in accordance with Section 7.1 (the “Termination Date”),
except as set forth on Schedule 5.1(a), the Company shall (i) conduct the Business only in the Ordinary Course of Business and in compliance in all material respects with all applicable Laws,
and (ii) use reasonable best efforts to (A) preserve intact the business organization and goodwill of the Business, (B) maintain the Company’s relationships with its clients, suppliers and other
third parties having business dealings with the Company, (C) keep available the services of the Company’s employees and independent contractors and (D) manage its working capital
(including the timing of the collection of accounts receivable and of the payment of accounts payable) in the Ordinary Course of Business; provided, however, that, if, following the execution
and delivery of this Agreement any change in Law relating to COVID-19 shall occur and take effect that (A) is binding on the Company and (B) makes it impossible for the Company to
continue to conduct the Business only in the Ordinary Course of Business without violating any such new legal requirement (a “New Legal Requirement”), then (1) the Company shall be
permitted to deviate from the Ordinary Course of Business to the extent required to comply with any such New Legal Requirement, (2) the Company shall promptly (and, in any event, no later
than the earlier of (x) 24 hours thereafter or (y) two (2) days prior to the Closing Date) notify Parent in writing of same, including in such written notice a detailed description of the ways in
which the Company is legally required to deviate from the Ordinary Course of Business (the “Business Changes”) and (3) under such circumstances, to the extent that Parent determines that
the Business Changes would reasonably be expected to have a material and adverse impact on its ability to operate the Business following the Closing, Parent may, by written notice to the
Shareholder Representative (the date of any such notice, the “Notification Date”, and any such notice a “Delay Notice”), delay the Closing until Parent determines that Parent will be able to
operate the Business in the Ordinary Course of Business (any such period during which the Closing may be delayed, the “Delay Period”), it being understood, however, that, (I) the Delay
Period shall not under any circumstances exceed the later of (x) the Outside Date or (y) the twentieth (20th) calendar day following the Notification Date, and (II) for the avoidance of doubt,
nothing contained in this Section 5.1(a) shall be construed to limit in any way any other provisions of this Agreement, including Article VI (Conditions to Closing), Article VII (Termination)
or Article IX (Indemnification).
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( b )          In furtherance of, and without limiting the generality of, Section 5.1(a), except as expressly permitted by this Agreement (including as set forth on Schedule 5.1(a)), as
required by applicable Law or with the prior written consent of Parent, from the date hereof until the earlier of the Closing Date or the Termination Date, the Company shall not authorize or
take any action that, if authorized or taken after December 31, 2019 would require disclosure under Section 3.26.  From the date hereof until the earlier of the Closing Date or the Termination
Date, the Company shall not use any portion of the PPP Loan or the EIDL Grant for any purpose that would render any portion of the PPP Loan or the EIDL Grant, as applicable, ineligible for
forgiveness under the Paycheck Protection Program or the Economic Injury Disaster Loan Program under the CARES Act.
 

(c)          Until the initial press release contemplated by Section 5.14 of this Agreement has been issued, the Company (i) shall not disclose, other than to the Company’s directors and
officers (A) in connection with their evaluation of the transactions contemplated hereby and (B) who are aware of the Company’s obligations under the Confidentiality Agreement, Parent’s
name (or any other information that would reasonably be expected to identify Parent, including the names of any of Parent’s directors or officers and Parent’s mailing address) in connection
with seeking the adoption of this Agreement and approval of the Merger by the Shareholders and (ii) without in any way limiting the generality of the foregoing clause (i), shall redact Parent’s
name and contact information from any materials shared with the Shareholders prior to the time such press release has been issued.
 

Section 5.2     Access to Information.  Subject to the terms of the Confidentiality Agreement, from the date hereof until the earlier of the Closing Date or the Termination Date, the
Company shall: (a) afford to Parent and its counsel and other authorized representatives reasonable access, upon reasonable advance notice and during regular business hours, to the personnel,
properties, books and records of the Company; and (b) furnish to such parties such additional information relating to the Company as Parent may reasonably request; provided, however, that
such access does not interfere unreasonably with the normal operations of the Company.  Notwithstanding the foregoing, the Company shall not be required to provide such access if the
Company reasonably determines, on the advice of outside legal counsel, that doing so would violate any Law or Contract or would result in the limitation or loss of any otherwise applicable
attorney-client or other legally recognized privilege or protection; provided, however, that under such circumstances, the Company shall (i) advise Parent of the nature of any information or
documents withheld by the Company, (ii) use commercially reasonable efforts to obtain any required consents (including by the redaction of identifying or confidential information or by
providing such access or information solely to outside counsel to avoid the loss of attorney-client privilege, work-product doctrine or other applicable privilege) as are necessary to provide
such access or information to Parent and its representatives, and (iii) otherwise use commercially reasonable efforts to provide such access or information in an alternative manner that does
not have any of the foregoing effects.   No investigation conducted by or on behalf of, or information furnished to, Parent or its representatives, whether prior to or after the date of this
Agreement, shall operate as a waiver of or otherwise affect any representation, warranty, covenant or agreement of the Company contained in this Agreement or the indemnification rights of
the Indemnified Parent Parties contained in this Agreement.
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Section 5.3     Confidentiality.  Each of the parties to this Agreement agrees that all non-public documents, materials and other information furnished in connection with the
transactions contemplated hereby shall be subject to, and shall be kept confidential in accordance with, the terms of the Confidentiality Agreement.  Effective upon the Closing, the obligations
of Parent, Merger Sub and their Affiliates under the Confidentiality Agreement shall terminate.  For the avoidance of doubt, the parties acknowledge and agree that nothing contained in this
Agreement or the Confidentiality Agreement shall preclude Parent from communicating the terms of the transactions contemplated hereby to any Governmental Authority as Parent deems
necessary or appropriate.
 

Section 5.4     Notifications.  From the date hereof until the earlier of the Closing Date or the Termination Date, the Company shall promptly notify Parent in writing of: (a) any
material adverse change in the Business; (b) any material breach of or default by the Company under this Agreement or event that would reasonably be expected to become such a breach or
default on or prior to the Closing; (c) any notice or other communication from any third Person (including any Governmental Authority) to the Company alleging that the consent of such
other Person (or Governmental Authority) is or may be required in connection with the transactions contemplated hereby; (d) any Action commenced or, to the Knowledge of the Company,
threatened against the Company that, if pending on the date hereof, would have been required to have been disclosed pursuant to Section 3.12 or that relate to the consummation of the
transactions contemplated hereby; or (e) any notice received from a Warrantholder under any Warrant Exercise and Termination Agreement.  No notification given by the Company pursuant
to this Section 5.4 shall change, limit or otherwise affect any of the representations, warranties, covenants or agreements of the Company contained in this Agreement.
 

Section 5.5     Reasonable Best Efforts.  Subject to the terms and conditions of this Agreement, each party to this Agreement shall use its reasonable best efforts to take, or cause to
be taken, all actions, to execute, deliver and file, or cause to be executed, delivered and filed, all documents and to do, or cause to be done, and to assist and cooperate with the other parties in
doing, all things necessary, proper or advisable to consummate and make effective, in the most expeditious manner practicable, the transactions contemplated hereby (including, in the case of
the Company and the Shareholder Representative, obtaining the Company Initial Required Shareholder Vote and the Company Further Required Shareholder Vote, as defined below).  In
furtherance and not in limitation of the foregoing, each party to this Agreement shall use its reasonable best efforts (a) to obtain any required consents, approvals and authorizations from or
give any required notices to any Governmental Authority or other third party (it being understood that, following the Company’s initial contact with any third parties whose consents are being
sought in connection with the consummation of the transactions contemplated hereby, Parent shall be entitled to participate in all subsequent meetings with any such third parties); and (b) to
cause the conditions to the Closing set forth in Article VI hereof applicable to such party to be satisfied.  Notwithstanding the foregoing, (i) none of Parent, Merger Sub or any of their
Affiliates shall be required to give any guarantee or pay any fees or other amounts in order to obtain any consent, approval or waiver or to consent to any change in the terms of any Material
Contract that Parent may reasonably deem to be adverse to the interests of Parent, Merger Sub or the Business; (ii) none of Parent, Merger Sub or any of their Affiliates shall be required to sell
or otherwise dispose of, hold separate or agree to sell or dispose of, any assets, categories of assets or businesses; and (iii) none of Parent, Merger Sub or any of their Affiliates shall be
required to terminate any existing relationships, contractual rights or obligations to avoid, prevent or terminate any action by any Governmental Authority that would restrain, enjoin or
otherwise prevent consummation of the transactions contemplated hereby.
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Section 5.6     Preliminary Information Statement; Final Information Statement.
 

(a)          Preliminary Information Statement.
 

(i)           Prior to the date of this Agreement, the Company prepared a preliminary information statement (the “Preliminary Information Statement”) that was made available to
all Shareholders who are expected to sign the Written Consent to evidence the Company Initial Required Shareholder Vote and the Company Further Required Shareholder Vote.

 
(ii)          The Company, acting through the Company Board, shall (A) include in the Preliminary Information Statement the recommendation of the Company Board that such

Shareholders execute and deliver the Written Consent and (B) use its reasonable best efforts to obtain each such Shareholder’s signature to (1) the Written Consent and (2) the other
documents included with the Preliminary Information Statement (to the extent signature is contemplated by the Preliminary Information Statement or related materials).

 
(b)          Final Information Statement.  The Company, acting through the Company Board, shall:

 
(i)           no later than one (1) Business Day following the execution and delivery of this Agreement, distribute an updated version of the Preliminary Information Statement

(the “Final Information Statement”) to all of the Shareholders to (A) give notice of the actions taken pursuant to the Written Consent, (B) seek the consent to the consummation of the
transactions contemplated by this Agreement from the Shareholders of the Company who have not, as of that time, executed and delivered the Written Consent, and (C) notify each
Shareholder of the Dissenters’ Rights;

 
(ii)          include in the Final Information Statement the recommendation of the Company Board that Shareholders of the Company execute and deliver the Written Consent;

and
 

(iii)         use its reasonable best efforts to obtain each such Shareholder’s signature to (A) the Written Consent and (B) the other documents included with the Final
Information Statement (to the extent signature is contemplated by the Final Information Statement or related materials).

 
Section 5.7     Exclusivity.  From the date hereof until the earlier of the Closing Date or the Termination Date, the Company shall not, and shall not permit any of its directors,

officers or employees, or any of their respective Affiliates, agents or representatives acting on their behalf to, directly or indirectly, (a) solicit, initiate, seek or encourage any inquiry, offer or
proposal from, (b) initiate or participate in any discussions or negotiations with, (c) furnish any information or documentation to, or (d) accept any offer from or enter into any agreement or
understanding with, any Person (other than Parent and its Affiliates and representatives) relating to any merger, consolidation, recapitalization, sale of assets, sale of equity interests or other
business combination of any kind or nature involving the Company (an “Alternative Transaction”).  The Company shall, and shall cause its respective directors, officers and employees,
and their respective Affiliates, agents and representatives to, (i) immediately cease and cause to be terminated all existing discussions, negotiations or other activities with any other Person
conducted prior to the date hereof with respect to any Alternative Transaction and (ii) promptly request the return of all confidential information provided to any other Person pursuant to a
confidentiality agreement or otherwise in connection with any such discussions, negotiations or other activities.  The Company shall immediately (and in any event within twenty-four (24)
hours of receipt) notify Parent in writing upon receipt by the Company or, to the Knowledge of the Company, any of its respective Affiliates, agents or representatives of any inquiry, offer or
proposal regarding an Alternative Transaction, which notice shall indicate the material terms and conditions thereof.  Notwithstanding anything contained in this Agreement to the contrary,
for purposes of the foregoing sentence, the Company will be deemed to have knowledge of any such inquiry, offer or proposal regarding an Alternative Transaction for all purposes if any of
the Company’s directors, officers, employees or Shareholders owning more than two percent (2%) of the issued and outstanding capital stock of the Company are aware of the same.
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Section 5.8     Insurance Matters. 
 

(a)          During the Interim Period, the Company shall (a) maintain all insurance policies that provide coverage for the Company in full force and effect through at least the close of
business on the Closing Date with terms, conditions, retentions and limits of liability that are consistent with any such policies in effect as of the date hereof; and (b) renew or provide for the
renewal of all such policies that by their terms will expire prior to the Closing Date through at least the close of business on the Closing Date.
 

(b)          Prior to the Closing, the Company shall obtain and fully pay for “tail” insurance policies with a claims period of at least six (6) years from the Effective Time with at least
the same coverage and amount and containing terms and conditions that are not less advantageous to the directors and officers of the Company as the Company’s existing policies with respect
to claims arising out of or relating to events which occurred before or at the Effective Time (including in connection with the transactions contemplated by this Agreement) (the “D&O Tail
Policy”). The Company shall bear the cost of the D&O Tail Policy, and such costs, to the extent not paid prior to the Closing, shall be included in the determination of Transaction Expenses.
During the term of the D&O Tail Policy, Parent shall not (and shall cause the Surviving Corporation not to) take any action following the Closing to cause the D&O Tail Policy to be cancelled
or any provision therein to be amended or waived; provided, that neither Parent, the Surviving Corporation nor any Affiliate thereof shall be obligated to pay any premiums or other amounts
in respect of such D&O Tail Policy.  Each Shareholder, by such Shareholder’s execution and delivery of a Letter of Transmittal and/or the Written Consent, shall acknowledge and agree that,
from and after the Closing, none of Parent, the Company or any of their respective Affiliates shall have any obligation to indemnify, defend or hold harmless any director, officer or
shareholder of the Company in respect of events that occurred prior to the Effective Time (it being the intent of the parties that the D&O Tail Policy shall be the sole and exclusive remedy of
such Persons in respect of events that occurred prior to the Effective Time). 
 

Section 5.9    State Takeover Statutes .  If any “control share acquisition,” “fair price,” “moratorium,” or other anti-takeover Law becomes or is deemed to be applicable to Parent,
the Merger Sub, the Company, the Merger, or any other transaction contemplated by this Agreement, then each of the Company and the Company Board shall grant such approvals and take
such actions as are necessary so that the transactions contemplated hereby may be consummated as promptly as practicable on the terms contemplated hereby and otherwise act to render such
anti-takeover Law inapplicable to the foregoing.
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Section 5.10   Restructuring Transactions.  Prior to the Closing, the Company shall have terminated each of the Contracts set forth in Schedule 5.10.
 

Section 5.11   Certain Tax Matters. 
 

( a )          Transfer Taxes. The parties do not expect that any Transfer Taxes will arise as a result of the transactions contemplated under this Agreement.  Notwithstanding the
foregoing, if the transactions provided in this Agreement are determined to be subject to Transfer Taxes, the Company, on one hand, and Parent, on the other, will equally bear and pay and
discharge such Transfer Taxes.  The Company will determine, and Parent will cooperate with the Company in determining the amounts, if any, of Transfer Taxes that are due in connection
with the transactions contemplated by this Agreement and the Company will pay one-half of any such Transfer Taxes to Parent or to the appropriate Governmental Authority.  The parties will
cooperate and consult with each other (i) in connection with, and prior to, filing such Tax Returns to ensure that all such returns are filed in a consistent manner and (ii) in demonstrating that
the requirements for exemptions, if any, from such Transfer Taxes have been met.
 

(b)          Preparation of Tax Returns.  The Shareholder Representative will prepare, or cause to be prepared, all Tax Returns for the Company for all Pre-Closing Tax Periods that are
filed after the Closing Date, and Parent will file such Tax Returns.  The Shareholder Representative shall allow Parent to review, comment on, and approve (such approval not to be
unreasonably withheld) each such Tax Return at Parent’s sole cost and expense.  Parent shall prepare and file, or shall cause to be prepared and filed, all Tax Returns of the Company for all
Tax periods that begin after the Closing Date and for any Straddle Period. Parent shall allow the Shareholder Representative to review and comment on each such Straddle Period Tax Return. 
All such Tax Returns for any Straddle Period shall be prepared in accordance with the Company’s past practice unless otherwise required by Law.
 

( c )          Straddle Period. In the case of any Straddle Period, the amount of any Taxes of the Company not based upon or measured by income, activities, events, gain, receipts,
proceeds, profits or similar items for the portion of such Straddle Period ending on and including the Closing Date will be deemed to be the amount of such Taxes for the entire Straddle Period
multiplied by a fraction, the numerator of which is the number of days in the portion of the Straddle Period ending on and including the Closing Date and the denominator of which is the total
number of days in such Straddle Period. The amount of any other Taxes for a Straddle Period that relate to the portion of such Straddle Period ending on and including the Closing Date will be
determined based on an interim closing of the books as of the end of the day on the Closing Date (and for such purpose the taxable period of any partnership will be deemed to end at such
time); provided, however, that any item determined on an annual or periodic basis (such as deductions for depreciation or real estate Taxes), other than with respect to property placed in
service after the Closing, shall be apportioned on a daily basis.
 

(d)          Audits. Parent shall notify the Shareholder Representative in writing within twenty (20) days after receipt by Parent of any official inquiry, examination, audit or proceeding
regarding any Tax Return of the Company with respect to a Pre-Closing Tax Period or a Straddle Period (in each case, an “Audit”). Parent agrees to keep the Shareholder Representative
reasonably informed regarding such Audit and any related proceedings.
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( e )          Refunds. The Shareholders shall be entitled to the amount of any refund of Taxes of the Company solely with respect to a Pre-Closing Tax Period which refund is actually
realized by Parent (including the Company) on or after the Closing Date, except to the extent such refund is reflected as a Current Asset in the Final Closing Statement.  Parent shall pay, or
cause to be paid, to the Shareholder Representative (for distribution to the Shareholders) any amount to which the Shareholders are entitled pursuant to this Section 5.11(e) within thirty (30)
Business Days after the actual receipt of the applicable refund by Parent.  Parent shall reasonably cooperate with the Shareholder Representative in obtaining such refund through the filing of
amended Tax Returns or refund claims for Pre-Closing Tax Periods, at the Shareholder Representative’s sole expense; provided, however, that nothing in this Section 5.11(e) shall obligate
Parent or the Company to file such Tax Returns or refund claims.
 

(f)          Tax Return Amendments. Unless required by Law, Parent shall not, with respect to the Company, without the prior written consent of the Shareholder Representative, which
consent shall not be unreasonably withheld, conditioned, or delayed:  (i) amend, refile or otherwise modify any Tax Return relating in whole or in part to the Company for a Pre-Closing Tax
Period in a manner that would increase the indemnification obligations of the Shareholders under Article IX, (ii) extend or waive any statute of limitations or other period for the assessment of
any Tax that relates to a Pre-Closing Tax Period, (iii) report any Tax deduction related to Transaction Expenses or any other compensatory amounts or transaction expenses that are paid or
accrued on or before the Closing Date pursuant to the “next day rule” under Treasury Regulations section 1.1502-76(b)(1)(ii)(B) or elect to ratably allocate items pursuant to Treasury
Regulations section 1.1502-76(b)(2) (or any similar provision of applicable Law), (iv) make or change any Tax election of the Company for a Pre-Closing Tax Period in a manner that would
increase the indemnification obligations of the Shareholders under Article IX, or (v) take any action or enter into any transaction with respect to the Company that would result in any
increased Tax liability of the Company with respect to any Pre-Closing Tax Period that would increase the indemnification obligations of the Shareholders under Article IX.
 

Section 5.12   Employee Matters. 
 

(a)          Parent or an Affiliate of Parent will offer employment, on such terms and conditions as Parent determines, to each employee of the Company listed on Schedule 5.12(a) to
the extent (i) such Person is an active employee of the Company as of the Closing Date and (ii) Parent intends for such individual to perform services for Parent or an Affiliate of Parent
following the Closing.  Each such individual who (A) accepts such offer, and (B) executes and delivers the Employment Agreement (in the case of Michael Siegler ) or the Other On-Boarding
Documentation (as defined below) (in the case of every other Newly Hired Employee) shall be referred to as a “Newly Hired Employee,” and his or her employment or engagement, as
applicable, shall be effective as of 12:00:00 a.m. on the Closing Date.  All Newly Hired Employees who are employed by Parent or another Affiliate of Parent following the Closing Date
may, subject to all applicable terms, conditions and eligibility requirements of such employee benefit plans, become participants in the employee benefit plans of Parent or another Affiliate of
Parent, as applicable, and receive employee benefits that are substantially similar in the aggregate to those provided to similarly-situated employees of Parent.  The Newly Hired Employees
shall receive credit for their period of service with the Company for purposes of eligibility and vesting (and, solely to the extent relating to paid time off, for benefit accrual purposes).  For the
avoidance of doubt, and notwithstanding anything contained herein to the contrary, the parties to this Agreement acknowledge and agree that each Newly Hired Employee’s employment shall
be “at will,” and nothing herein shall create any obligation on the part of Parent, Merger Sub or any other Affiliate of Parent to continue the employment of any Newly Hired Employee (or the
terms of any such employment, including with respect to compensation, principal employment location or benefits) for any fixed period of time following the Closing Date.
 
 

44



 
 

(b)          Prior to the Closing, the Company shall pay to each employee or independent contractor of the Company (i) except to the extent specifically and identifiably reflected as a
Current Liability in the calculation of the Net Working Capital as reflected on the Final Closing Statement, all salaries, wages, commissions, deferred compensation, bonuses, other cash
compensation and other employee benefits of any nature earned or owed through the day immediately preceding the Closing Date and (ii) all severance, separation or similar benefits or
payments owed; provided that such payments will expressly exclude forty (40) hours of any accrued or earned but unused sick time, vacation benefits and paid time off for each such Person.
 

(c)          Without limiting the generality of the provisions of Section 10.12, the provisions of this Section 5.12 are solely for the benefit of the parties to this Agreement, and nothing
contained in this Section 5.12, whether express or implied, (i) shall create any third party beneficiary or other rights in any Person (including any current or former employee or independent
contractor of the Company or any dependent or beneficiary thereof) in respect of the terms and conditions of employment with, or any compensation or benefits that may be provided by, the
Company, Parent or any of their respective Affiliates; (ii) shall be deemed to establish or amend any employee benefit or compensation plan, program, agreement or arrangement for any
purpose; or (iii) shall alter or limit Parent’s ability to amend, modify or terminate any employee benefit or compensation plan, program, agreement or arrangement at any time.
 

Section 5.13   Further Assurances.  At and after the Effective Time, (a) the officers and directors of the Surviving Corporation shall be authorized to execute and deliver, in the
name and on behalf of the Company or Merger Sub, any deeds, bills of sale, assignments, or assurances and to take and do, in the name and on behalf of the Company or Merger Sub, any
other actions and things to vest, perfect, or confirm of record or otherwise in the Surviving Corporation any and all right, title, and interest in, to and under any of the rights, properties, or
assets of the Company acquired or to be acquired by the Surviving Corporation as a result of, or in connection with, the Merger and (b) at the request of any party hereto and without further
consideration, each party hereto shall execute and deliver, or cause to be executed and delivered, such further documents and instruments and shall take, or cause to be taken, such further
actions as any other party hereto may reasonably request or as otherwise may be necessary or desirable to evidence and make effective the transactions contemplated hereby.
 

Section 5.14   Public Announcements.  The initial press release with respect to this Agreement and the transactions contemplated hereby shall be a release mutually acceptable to
Parent and the Company.  Thereafter, none of the Company, the Shareholder Representative or any of their respective Affiliates, agents or representatives shall, without the prior written
consent of Parent, issue any press release or make any other public announcement concerning any Transaction Document or the transactions contemplated hereby or thereby, except as and to
the extent that public disclosure of a matter without Parent’s consent is required by applicable Law or the rules or regulations of any applicable stock exchange or quotation system, in which
case Parent shall be so advised and the parties to this Agreement shall use commercially reasonable efforts to cause a mutually agreeable release or announcement to be issued prior to such
disclosure.
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Section 5.15       Company Initial Required Shareholder Vote. The Company shall deliver the Written Consent evidencing the Company Initial Required Shareholder Vote no later

than one (1) hour following the execution and delivery of this Agreement.
 

Section 5.16        [Intentionally Omitted].
 

Section 5.17       Not Intermediary Transaction Tax Shelter .  Parent will not take any action with respect to the Company subsequent to the Closing that would cause the
transactions contemplated hereby to constitute part of a transaction that is the same as, or substantially similar to, the “Intermediary Transaction Tax Shelter” described in Internal Revenue
Service Notices 2001-16 and 2008-111.
 

Section 5.18        No Code Section 338 Transaction.  Neither Parent, Company, nor any of their Affiliates shall make any election under Section 338 of the Code with respect to the
transactions contemplated by this Agreement.
 

Section 5.19        PPP Loan Escrow Release.
 

(a)           Following the Closing Date, the Shareholder Representative shall engage Boulay PLLP to, on behalf of the Company and at the Shareholders’ sole cost and expense, apply
for forgiveness of the portion of the PPP Loan that has been used by the Company prior to the Closing for forgiveness-eligible purposes under the Paycheck Protection Program administered
by the Small Business Administration under the CARES Act (the “ Specified Amount”).  Parent and the Surviving Corporation shall use their reasonable best efforts to assist and cooperate
with Boulay PLLP and the Shareholder Representative in applying for forgiveness of the Specified Amount, including by executing and delivering all documents reasonably requested to be
executed and delivered relating thereto.  The parties acknowledge that the forgiveness-eligible portion of the PPP Loan will be reduced by the amount of the EIDL Grant.
 

(b)          The Shareholders shall be entitled to the amount of any portion of the Specified Amount that is actually forgiven following the Closing Date (the “PPP Loan Forgiveness
Amount”).  Within three (3) Business Days of the final determination by Associated Bank, National Association (as the lender under the PPP Loan) of the PPP Loan Forgiveness Amount, if
any, the Merger Consideration shall be adjusted as follows:
 

(i)           If the PPP Loan Forgiveness Amount is less than the PPP Loan Escrow Amount (the absolute value of such shortfall, the “PPP Loan Amount Shortfall”), then the
Shareholders, jointly and severally, shall pay or cause to be paid to Parent an amount equal to the PPP Loan Amount Shortfall.  Such payment shall be made by disbursement to Parent
from the PPP Loan Escrow Amount an amount equal to the PPP Loan Amount Shortfall (and the Shareholder Representative and Parent shall jointly instruct the Escrow Agent to make
such disbursement), and the Shareholder Representative and Parent shall jointly instruct the Escrow Agent to deposit with the Paying Agent, for distribution to the Shareholders in
accordance with their Pro Rata Percentages, the remaining balance of the PPP Loan Escrow Amount, if any, in accordance with the Escrow Agreement; and

 
(ii)          If the PPP Loan Escrow Amount is equal to the PPP Loan Forgiveness Amount: (A) the Merger Consideration shall not be adjusted pursuant to this Section 5.19(b);

and (B) the Shareholder Representative and Parent shall jointly instruct the Escrow Agent to deposit with the Paying Agent, for distribution to the Shareholders in accordance with their
Pro Rata Percentages, the PPP Loan Escrow Amount in accordance with the Escrow Agreement.
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Section 5.20       Reporting Requirements.  From the date of this Agreement until the one-year anniversary of the Closing Date, the Shareholder Representative shall (a) take all
necessary action to ensure that Parent has access to work papers and other information prepared by any outside accounting firm, including Boulay PLLP (each, an “Accounting Firm”) in
connection with pre-Closing work performed for the Company, (b) authorize and instruct each such Accounting Firm to cooperate with Parent and its accounting firm in connection with the
Reporting Requirements and (c) otherwise take such action as Parent may reasonably request in connection with Parent’s compliance with the Reporting Requirements (including in
connection with Parent’s preparation of financial statements following the Closing, to the extent related to the transactions contemplated by this Agreement).  Any reasonable out-of-pocket,
third-party costs and expenses, including fees of independent audit firms and outside legal counsel, incurred by the Shareholder Representative in complying with this Section 5.20, will be
paid by Parent promptly following invoicing.
 

ARTICLE VI

CONDITIONS TO CLOSING
 

Section 6.1         Conditions to the Obligations of the Parties.  The respective obligations of the parties hereto to consummate the Closing are subject to the satisfaction or (to the
extent permitted by applicable Law) waiver by the applicable parties hereto, at or prior to the Closing, of each of the following conditions:
 

( a )          Governmental Approvals.  Any and all consents, approvals, authorizations and actions of or by, and all filings with and notifications to, any Governmental Authority
required to consummate the transactions contemplated hereby shall have been obtained, made or given, as applicable, and shall remain in full force and effect.
 

(b)          No Prohibitions.  No applicable Law shall prohibit, enjoin or otherwise challenge the legality or validity of the transactions contemplated hereby.
 

Section 6.2         Conditions to the Obligations of the Company.  The obligations of the Company to consummate the Closing are subject to the satisfaction or (to the extent
permitted by applicable Law) waiver by the Company, at or prior to the Closing, of each of the following further conditions:
 

( a )          Accuracy of Representations and Warranties.  Each of the representations and warranties of Parent and Merger Sub contained in Article IV of this Agreement or in any
certificate delivered by Parent or Merger Sub pursuant hereto (i) that is qualified by materiality, material adverse effect or similar qualification contained therein shall be true and correct in all
respects and (ii) that is not so qualified shall be true and correct in all material respects, in each case at and as of the Closing Date as if made on and as of the Closing Date (except to the extent
that any such representations and warranties speak expressly as of an earlier date, in which case they shall be true and correct or true and correct in all material respects, as the case may be, as
of such earlier date).
 

(b)          Performance of Covenants.  Parent and Merger Sub shall have performed or complied in all material respects with all covenants, agreements and obligations required by this
Agreement to be performed or complied with by Parent or Merger Sub on or prior to the Closing Date.
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(c)          Closing Certificate.  Parent shall have executed and delivered to the Company a certificate dated the Closing Date, signed by an authorized officer of Parent, certifying to the
satisfaction of the conditions set forth in Section 6.2(a) and Section 6.2(b).
 

( d )          Closing Deliveries.  Parent shall have executed and delivered, or caused to be executed and delivered, all of the agreements, certificates and other documents specified in
Section 8.2, all in form and substance reasonably satisfactory to the Company.
 

Section 6.3         Conditions to the Obligations of Parent and Merger Sub.  The obligations of Parent and Merger Sub to consummate the Closing are subject to the satisfaction or
(to the extent permitted by applicable Law) waiver by Parent, at or prior to the Closing, of each of the following further conditions:
 

( a )          Accuracy of Representations and Warranties.  Each of the representations and warranties of the Company contained in Article III of this Agreement and in any certificate
delivered by the Company pursuant hereto (i) that is qualified by materiality, Company Material Adverse Effect or similar qualification contained therein shall be true and correct in all
respects and (ii) that is not so qualified shall be true and correct in all material respects, in each case at and as of the Closing Date as if made on and as of the Closing Date (except to the extent
that any such representations and warranties speak expressly as of an earlier date, in which case they shall be true and correct or true and correct in all material respects, as the case may be, as
of such earlier date).
 

( b )          Performance of Covenants.  The Company shall have performed or complied in all material respects with all covenants, agreements and obligations required by this
Agreement to be performed or complied with by the Company on or prior to the Closing Date.
 

( c )          No Company Material Adverse Effect.  Between the date hereof and the Closing Date, there shall not have occurred any change, effect, event, development, fact or
occurrence that, individually or in the aggregate, has had or would reasonably be expected to have a Company Material Adverse Effect.
 

( d )          Approval by Shareholders.  The Company shall have delivered to Parent (i) no later than one (1) hour following the execution and delivery of this Agreement, the Written
Consent evidencing the Company Initial Required Shareholder Vote or (ii) no later than three (3) Business Days following the execution and delivery of this Agreement, any additional
signatures to the Written Consent evidencing that Shareholders owning at least 80% of the issued and outstanding Shares on a fully-diluted basis have voted in favor of this Agreement and the
consummation of the transactions contemplated hereby, including the Merger (the “Company Further Required Shareholder Vote”); provided, that if the Written Consent evidencing the
Company Initial Required Shareholder Vote is signed by the Shareholders owning at least 80% of the issued and outstanding Shares on a fully-diluted basis, the Company will have also
complied with the requirement to deliver the Written Consent evidencing the Company Further Required Shareholder Vote.
 

( e )           Dissenting Shares.  The aggregate number of Dissenting Shares shall include no more than five percent (5%) of the Shares that are issued and outstanding immediately
prior to the Effective Time (including, for the avoidance of doubt, any Shares issued upon exercise of Warrants in accordance with Section 2.4).
 

( f )            Closing Certificate.  The Company shall have executed and delivered to Parent a certificate dated the Closing Date, signed by the Chief Executive Officer and Chief
Financial Officer of the Company, certifying to the satisfaction of the conditions set forth in Section 6.3(a), Section 6.3(b), Section 6.3(c) and Section 6.3(e).
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( g )          Closing Deliveries. The Company shall have executed and delivered, or caused to be executed and delivered, to Parent all of the agreements, certificates and other
documents specified in Section 8.1, all in form and substance reasonably satisfactory to Parent.
 

( h )          Third Party Consents.  The Company shall have obtained the written consents of, or given notifications (to the extent only notification is required) to, each of the third
parties set forth in Schedule 6.3(h), in each case in form and substance reasonably satisfactory to Parent, and all such consents shall remain in full force and effect.
 

( i )           Release of Liens.  Parent shall have received such documents as may be required, in Parent’s reasonable discretion, to demonstrate that (i) the assets and properties of the
Company are released from any and all Liens (other than Permitted Liens) effective as of the Closing Date and (ii) the Shares are released from any and all Liens effective as of the Closing
Date.
 

ARTICLE VII
 

TERMINATION
 

Section 7.1           Grounds for Termination.  Notwithstanding anything in this Agreement to the contrary, this Agreement may be terminated and the transactions contemplated
hereby may be abandoned at any time prior to the Closing:
 

(a)           by the mutual written agreement of Parent and the Company;
 

(b)          by either Parent or the Company if (i) there shall be any applicable Law that makes the consummation of the transactions contemplated hereby illegal or (ii) any
Governmental Authority shall have issued a final and non-appealable order, decree or judgment permanently restraining, enjoining or otherwise prohibiting the consummation of the
transactions contemplated hereby;
 

(c)          by either Parent or the Company if the Closing shall not have occurred on or before the date that is thirty (30) calendar days following the date of this Agreement (or such
later date as may be agreed to in writing by Parent and the Company, the “Outside Date”); provided, however, that the right to terminate this Agreement pursuant to this Section 7.1(c) shall
not be available to (i) Parent if Parent’s failure to fulfill any obligation under, or breach of any provision of, this Agreement shall have been the proximate cause of, or shall have resulted in,
the failure of the Closing to occur on or before the Outside Date or (ii) the Company if the Company’s failure to fulfill any obligation under, or breach of any provision of, this Agreement shall
have been the proximate cause of, or shall have resulted in, the failure of the Closing to occur on or before the Outside Date; provided, further, that if (A) Parent delivers a Delay Notice and
(B) the Outside Date is earlier than the twentieth (20th) calendar day following the Notification Date, then the Outside Date shall automatically be extended to the twentieth (20th) calendar
day following the Notification Date without any further action by any party to this Agreement;
 

(d)          by Parent if the Company shall have breached or failed to perform any of its representations, warranties, covenants or agreements contained herein, which breach or failure,
if curable, shall not have been cured by the Company within five (5) days after the Company’s receipt of written notice thereof from Parent; provided, however, that the right to terminate this
Agreement pursuant to this Section 7.1(d) shall not be available to Parent if Parent is then in breach of this Agreement so as to cause any of the conditions to the Closing set forth in Section
6.2(a) or Section 6.2(b) not to be capable of being satisfied;
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(e)          by Parent if the Company fails to deliver (i) the Company Initial Required Shareholder Vote no later than one (1) hour following the execution and delivery of this
Agreement or (ii) the Company Further Required Shareholder Vote within three (3) Business Days following the execution and delivery of this Agreement; or
 

(f)           by the Company if Parent shall have breached or failed to perform any of its representations, warranties, covenants or agreements contained herein, which breach or failure,
if curable, shall not have been cured by Parent within five (5) days after Parent’s receipt of written notice thereof from the Company; provided, however, that the right to terminate this
Agreement pursuant to this Section 7.1(f) shall not be available to the Company if the Company is then in breach of this Agreement so as to cause any of the conditions to the Closing set forth
in Section 6.3(a), Section 6.3(b), Section 6.3(c) or Section 6.3(d) not to be capable of being satisfied.
 

Section 7.2         Notice of Termination.  The party hereto desiring to terminate this Agreement pursuant to Section 7.1 shall give written notice of such termination to the other
parties hereto in accordance with Section 10.7, specifying the provision(s) pursuant to which such termination is effective.
 

Section 7.3          Effect of Termination.  If this Agreement is terminated pursuant to this Article VII, this Agreement shall forthwith become null and void and of no further force
and effect and all rights and obligations of the parties hereto hereunder shall be terminated without further liability of any party hereto to any other party hereto; provided, however, that (a) the
provisions of the Confidentiality Agreement, Section 5.3 (Confidentiality), Section 5.14 (Public Announcements), this Section 7.3 (Effect of Termination), and Article X (Miscellaneous), and
the rights and obligations of the parties thereunder, shall survive any such termination and remain in full force and effect; and (b) nothing herein shall relieve any party hereto from liability for
any actual fraud under, or any willful breach of, this Agreement prior to the date of termination.
 

ARTICLE VIII

CLOSING DELIVERIES
 

Section 8.1          The Company’s Closing Deliveries.  At the Closing, the Company shall deliver or cause to be delivered to Parent all of the following:
 

(a)          a certificate of good standing for the Company issued as of a recent date by the Secretary of State of the State of Minnesota;
 

(b)          a copy of the Company’s Articles of Incorporation, including all amendments thereto, certified as of a recent date by the Secretary of State of the State of Minnesota;
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(c)          a certificate of the secretary of the Company, dated as of the Closing Date, in form and substance reasonably satisfactory to Parent, certifying to (i) the Company Charter
Documents in effect as of the Closing Date, (ii) the resolutions duly adopted by the Company Board (A) confirming the election or appointment, as applicable, of each of the officers of the
Company, (B) authorizing, approving and ratifying all actions of the Company from the date of its incorporation through and including the Closing Date and (C) authorizing approving the
execution, delivery and performance of each Transaction Document to which the Company is a party and the consummation of the transactions contemplated hereby and thereby by the
Company, which resolutions shall have been certified as true, correct and in full force and effect without rescission, revocation or amendment as of the Closing Date, (iii) the Written Consent,
executed by Shareholders owning at least 80% of the issued and outstanding Shares on a fully-diluted basis, authorizing and approving the execution, delivery and performance of this
Agreement in accordance with the MBCA and the consummation of the transactions contemplated hereby, which Written Consent shall be in full force and effect without rescission,
revocation or amendment as of the Closing Date, and (iv) the incumbency and signatures of the officers of the Company authorized to execute and deliver each Transaction Document to
which the Company is a party;
 

(d)          the Articles of Merger, duly executed by the Company;
 

(e)          the Employment Agreement, duly executed by Michael Siegler;
 

(f)           the Escrow Agreement, duly executed by the Shareholder Representative;
 

(g)          the Paying Agent Agreement, duly executed by the Shareholder Representative;
 

(h)          the Funds Flow Agreement, duly executed by the Company;
 

(i)           the Restrictive Covenant Agreements, duly executed by each of Restrictive Covenant Parties;
 

(j)           the Confidentiality, Proprietary Information, and Non-Solicitation Agreement, in form and substance attached hereto as Exhibit K (the “Other On-Boarding
Documentation”), duly executed by each of the Newly Hired Employees listed on Schedule 8.1(j);
 

(k)          the certificate of the Company required to be delivered pursuant to Section 6.3(f);
 

(l)           a certification from the Company pursuant to Treasury Regulations Section 1.1445-2(c)(3), dated as of the Closing Date and reasonably acceptable to Parent, stating that the
Company has not been a “United States real property holding corporation” (as defined in Section 897(c)(2) of the Code) during the applicable period specified in Section 897(c)(1)(A)(ii) of
the Code and that interests in the Company do not constitute “United States real property interests” (as defined in Section 897(c)(1) of the Code), together with the related IRS notice as
required under Treasury Regulations Section 1.897-2(h);
 

(m)          a payoff, termination and discharge letter, in form and substance reasonably satisfactory to Parent, from each holder of the Company’s Debt, which letters (i) will specify
the amount of Debt owed to each such holder as of the Closing Date; (ii) will provide for the satisfaction and discharge of all obligations in respect of such Debt, the release of or authorization
to release any related guarantees and Liens and the filing of or authorization to file all documents necessary or desirable to effectuate, or reflect in the public record, such satisfaction,
discharge and release effective upon the payment of the amount specified in such letter; and (iii) will specify the wire transfer instructions for each such holder (collectively, the “Payoff
Letters”);
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(n)          a service provider payoff letter, in form and substance reasonably satisfactory to Parent, from each payee owed a portion of the Unpaid Transaction Expenses Amount as of
immediately prior to the Closing, which invoices will (i) specify the portion of the Unpaid Transaction Expenses Amount payable to each such payee as of the Closing Date, (ii) provide that,
upon payment of such invoice, all amounts due to such payee for services rendered in connection with this Agreement, the transactions contemplated hereby or otherwise (whether rendered
prior to or after the Closing) will be paid in full and (iii) specify the wire transfer instructions for each such payee (collectively, the “Service Provider Payoff Letters”);
 

(o)          resolutions of the Company Board approving the termination of the Employee Benefit Plans, other than the 401(k) Plan;
 

(p)          evidence reasonably satisfactory to Parent of the termination of each Contract set forth in Schedule 5.10;
 

(q)          a resignation, substantially in the form of Exhibit J, duly executed by each director and officer of the Company;
 

(r)           the Consideration Spreadsheet, duly certified by the President and Chief Financial Officer of the Company;
 

(s)          the minute books, stock ledgers and registers, corporate seal and other corporate records of the Company;
 

(t)           a Warrant Exercise and Termination Agreement, duly executed by the Company and each of the Warrantholders;
 

(u)          a certificate of the Chief Executive Officer and Chief Financial Officer of the Company certifying as to the Specified Amount (the “Specified Amount Certificate”); and
 

(v)          all consents, waivers or approvals obtained by the Company with respect to the consummation of the transactions contemplated hereby, including the items set forth in
Schedule 6.3(h).
 

Section 8.2          Parent’s Closing Deliveries.
 
(a)          At the Closing, Parent shall deliver or cause to be delivered to the Company all of the following:

 
(i)           a certificate of good standing for Parent issued as of a recent date by the Secretary of State of the State of Minnesota;

 
(ii)          a certificate of the secretary or an assistant secretary of Parent, dated as of the Closing Date, in form and substance reasonably satisfactory to the Company, certifying

to the resolutions adopted by the Parent Board authorizing and approving the execution, delivery and performance of each Transaction Document to which Parent is a party and the
consummation of the transactions contemplated hereby, which resolutions shall have been certified as true, correct and in full force and effect without rescission, revocation or
amendment as of the Closing Date;
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(iii)         a certificate of the secretary or an assistant secretary of Merger Sub, dated as of the Closing Date, in form and substance reasonably satisfactory to the Company,
certifying to the resolutions adopted by the Merger Sub Board and Merger Sub’s sole shareholder authorizing and approving the execution, delivery and performance of each
Transaction Document to which Merger Sub is a party and the consummation of the transactions contemplated hereby, which resolutions shall have been certified as true, correct and in
full force and effect without rescission, revocation or amendment as of the Closing Date;

 
(iv)         the Articles of Merger, duly executed by Merger Sub;

 
(v)          the Employment Agreement, duly executed by Parent; 

 
(vi)         the Escrow Agreement, duly executed by Parent and the Escrow Agent;

 
(vii)        the Paying Agent Agreement, duly executed by Parent and the Paying Agent;

 
(viii)       the Funds Flow Agreement, duly executed by Parent;

 
(ix)         the Restrictive Covenant Agreements, duly executed by Parent;

 
(x)          the Other On-Boarding Documentation, duly executed by Parent (as applicable); and  

 
(xi)         the certificate of Parent required to be delivered pursuant to Section 6.2(c).

 
(b)          At the Closing, Parent shall deposit the Escrow Amount with the Escrow Agent, pursuant to the Escrow Agreement.

 
(c)          At the Closing, Parent shall pay or cause to be paid, on behalf of the Company, (i) the Payoff Amount to the Persons, in the amounts and in accordance with the instructions

set forth in the Funds Flow Agreement and (ii) the Unpaid Transaction Expenses Amount to the Persons, in the amounts and in accordance with the instructions set forth in the Funds Flow
Agreement.  All such amounts so paid shall nevertheless be deemed paid to the Shareholders for all purposes of this Agreement, and no interest shall be paid or accrued in respect of such
amounts.
 

(d)          At the Closing, Parent shall pay or cause to be paid, on behalf of the Shareholders, the Shareholder Representative Amount to the Shareholder Representative, by wire
transfer of immediately available funds in accordance with the instructions set forth in the Funds Flow Agreement.  The Shareholder Representative Amount shall be used by the Shareholder
Representative to satisfy potential future obligations of the Shareholders to the Shareholder Representative hereunder.  The Shareholder Representative Amount shall be retained in whole or in
part by the Shareholder Representative for such time as the Shareholder Representative shall determine in its sole discretion.  If the Shareholder Representative shall determine in its sole
discretion to return all or any portion of the Shareholder Representative Amount to the Shareholders, it shall distribute to each Shareholder its pro rata portion thereof based on its Pro Rata
Percentage.
 

(e)          At or prior to the Effective Time, Parent shall deposit with the Paying Agent the Closing Merger Consideration.
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ARTICLE IX

INDEMNIFICATION
 

Section 9.1          Survival.  The representations and warranties of the parties to each other contained in this Agreement or in any certificate delivered pursuant to this Agreement or in
connection herewith will survive the Closing for eighteen (18) months thereafter; provided, however, that (a) the representations or warranties contained in or made pursuant to Section 3.10
(Intellectual Property) shall survive the Closing and continue in full force and effect until the three-year anniversary of the Closing Date and (b) the Fundamental Representations shall survive
the Closing and continue in full force and effect until the later of (i) the ten (10)-year anniversary of the Closing Date or (ii) the latest date permitted by applicable Law.  Notwithstanding the
preceding sentences, (A) if a Demand (as defined below) has been given prior to the expiration of the applicable representations and warranties by a party hereto to another party hereto in
accordance with Section 9.5 (an “Outstanding Claim”), then the relevant representations and warranties shall survive and the obligations of the Indemnifying Parties (as defined below) shall
continue solely with respect to the Outstanding Claim until the liability of the Indemnifying Parties shall have been determined pursuant to this Article IX and (B) nothing in this Agreement
shall limit a party’s ability to make a claim for actual fraud at any time following the Closing.  All covenants and agreements of the parties contained in this Agreement will survive the
Closing indefinitely.
 

Section 9.2         Indemnification of Indemnified Parent Parties.  Subject to the terms, conditions and limitations of this Article IX, from and after the Closing, the Shareholders
shall, jointly and severally (subject to Section 9.4(c) below), indemnify, defend and hold harmless Parent, Merger Sub and each of their respective shareholders, managers, directors, officers,
employees, agents, representatives, Affiliates (including the Surviving Corporation) and permitted assigns (collectively, the “ Indemnified Parent Parties”) from and against, and reimburse
them as incurred for, all losses, liabilities, damages, deficiencies, costs or expenses, including interest and penalties and reasonable attorneys’ fees and expenses, whether or not arising out of
third-party claims and including all amounts paid in investigation, defense or settlement of the foregoing, but excluding punitive damages (other than any punitive damages that are paid or
payable to a third party or in connection with any actual fraud) (“Losses”), arising out of, relating to, resulting from or in connection with:
 

(a)          any breach of or inaccuracy in (i) any representation or warranty of the Company or the Shareholder Representative set forth in Article III of this Agreement, in any
Ancillary Agreement or in any other agreements, documents, certificates or other instruments executed and delivered pursuant hereto or in connection herewith or (ii) any representation or
warranty of a Shareholder set forth in any Required Merger Consideration Document, in any Required Instrument or in any other agreements, documents or certificates executed and delivered
by a Shareholder pursuant thereto or in connection therewith;
 

(b)          any breach or failure to perform any covenant or agreement of (i) the Company or the Shareholder Representative contained in this Agreement, in any Ancillary Agreement
or in any other agreements, documents, certificates or other instruments executed and delivered pursuant hereto or in connection herewith or (ii) any Shareholder contained in any Required
Merger Consideration Document, in any Required Instrument or in any other agreements, documents or certificates executed and delivered by a Shareholder pursuant thereto or in connection
therewith; or
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(c)          any of the Indemnified Liabilities.
 

Section 9.3          Indemnification of Shareholders.  Subject to the terms, conditions and limitations of this Article IX, from and after the Closing, Parent shall indemnify, defend
and hold harmless each of the Shareholders and their respective, as applicable, managers, directors, officers, beneficiaries, trustees, employees, agents, representatives, Affiliates and permitted
assigns from and against all Losses arising out of, relating to, resulting from or in connection with:
 

(a)          any breach or inaccuracy of any representation or warranty of Parent or Merger Sub set forth in Article IV of this Agreement, in any Ancillary Agreement or in any other
agreements, documents, certificates or other instruments executed and delivered pursuant hereto or in connection herewith; or
 

(b)          any breach or failure to perform any covenant or agreement of Parent or Merger Sub contained in this Agreement, in any Ancillary Agreement or in any other agreements,
documents, certificates or other instruments executed and delivered pursuant hereto or in connection herewith.
 

Section 9.4          Limitations on Indemnification.  The indemnification obligations of the parties under this Article IX shall be subject to the following terms and conditions:
 

( a )          Deductible.  No party from whom indemnification is sought hereunder (such party, the “Indemnifying Party”) shall be required to indemnify, defend or hold harmless the
Indemnified Party (as defined below) for Losses pursuant to Section 9.2(a) or Section 9.3(a) unless and until the aggregate amount of all such Losses exceeds $40,000 (the “Deductible”), and
then only to the extent such Losses exceed the Deductible (it being understood, for the avoidance of doubt, that where the Shareholders are the Indemnifying Party, in determining whether the
Deductible has been reached, the Shareholders shall be considered as a whole), subject to the applicable terms, conditions and limitations set forth in this Article IX; provided, however, that
the Deductible shall not apply with respect to any indemnification claims arising out of, relating to, resulting from or in connection with (i) any actual fraud, (ii) any breach of the Fundamental
Representations or (iii) for the avoidance of doubt, any indemnification claims pursuant to Section 9.2(b), Section 9.2(c) or Section 9.3(b).
 

(b)          Cap.
 

(i)           The maximum aggregate liability of the Shareholders under Section 9.2(a) shall not exceed the Indemnification Escrow Amount (the “Cap”); provided, however, that
the Cap shall not apply with respect to any indemnification claims arising out of, relating to, resulting from or in connection with (A) any actual fraud, (B) any breach of any of the
Company’s or any Shareholder’s Fundamental Representations or (C) for the avoidance of doubt, any indemnification claims pursuant to Section 9.2(b) or Section 9.2(c).

 
(ii)          The maximum aggregate liability of Parent under Section 9.3(a) shall not exceed the Cap; provided, however, that the Cap shall not apply with respect to any

indemnification claims arising out of, relating to, resulting from or in connection with (A) any actual fraud, (B) any breach of any of Parent’s Fundamental Representations or (C) for
the avoidance of doubt, any indemnification claims pursuant to Section 9.3(b) (including, for the avoidance of doubt, with respect to Parent’s obligation to pay the Merger
Consideration in accordance with the terms and conditions of this Agreement).
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(iii)         Notwithstanding anything in this Article IX to the contrary, except in the case of actual fraud, (A) the Shareholders’ aggregate liability arising out of or relating to
any breach of any of the Company’s or any Shareholder’s Fundamental Representations shall not exceed the Preliminary Merger Consideration and (B) the aggregate liability of Parent
and Merger Sub (considered as a whole for these purposes) arising out of or relating to any breach of any of Parent’s or Merger Sub’s Fundamental Representations shall not exceed the
Preliminary Merger Consideration.

 
(c)          Other Limitations.

 
( i )           Indemnification Responsibility.  Notwithstanding anything to the contrary contained in Section 9.2, (A) the Shareholders shall be severally and not jointly liable for

any indemnification obligations in excess of the Cap and (B) each Shareholder’s indemnification obligations in excess of the Cap shall be equal to the product of (1) such
indemnification obligations in excess of the Cap multiplied by (2) such Shareholder’s Pro Rata Percentage (the “Individual Excess Cap”); provided, however, that, for the avoidance, to
the extent (I) the Indemnification Escrow Amount already has been exhausted and (II) relating to any Losses that arise out of or relate to any breach of any representation, warranty,
covenant or agreement of one or more individual Shareholders contained in any Transaction Document, or the actual fraud of one or more individual Shareholders, then (x) such one or
more individual Shareholders shall be liable for the full amount of such Losses in excess of the Cap, (y) for the avoidance of doubt, the Individual Excess Cap shall not apply and (z) in
no event will any other Shareholder (e.g., other than the breaching Shareholder(s)) be liable for such Losses.

 
(ii)          Recovery.  Except for claims arising out of, relating to, resulting from or in connection with (A) any actual fraud by or on behalf of the Company or, with respect to a

particular Shareholder, any actual fraud by or on behalf of such Shareholder, or (B) a breach of or inaccuracy in any of the Company’s or any Shareholder’s Fundamental
Representations, the Indemnification Escrow Amount shall be the sole source of recovery from the Shareholders for all Losses in respect of the Shareholders’ indemnification
obligations set forth in Section 9.2(a).

 
( i i i )         No Duplication.  Any Losses for indemnification hereunder shall be determined without duplication of recovery by reason of the state of facts giving rise to such

Losses constituting a breach of more than one representation, warranty, covenant or agreement contained in this Agreement.
 

(d)          Items Reflected in Net Working Capital.  The Indemnified Parent Parties shall not be entitled to indemnification for any Losses relating to any matter to the extent (but only
to the extent) that the amount of such Losses is included in the Current Liabilities in the calculation of Net Working Capital, as reflected on the Final Closing Statement.
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(e)          Materiality Qualifiers.  For purposes of calculating the amount of any Losses resulting from a breach of any representation or warranty of this Agreement, and for purposes
of determining whether any such breach has occurred, all limitations and qualifications relating to “materiality” or “Company Material Adverse Effect” contained in any representation or
warranty of the Company contained in this Agreement shall be disregarded, other than with respect to the Materiality Scrape Exceptions.  For the purposes of this Article IX, “Materiality
Scrape Exceptions” means any definitions in this Agreement that include in the defined term the word(s) “material” or “Material Adverse Effect” (which specifically includes the defined
terms “Company Material Adverse Effect” and “Material Contract” but specifically excludes, for the avoidance of doubt, the defined term “Hazardous Materials”). For the avoidance of doubt,
the terms of this Section 9.4(e) will not apply to the determination of the satisfaction of the closing conditions in Article VI (Conditions to Closing) of this Agreement relating to the accuracy
of representations and warranties, which will be governed by Section 6.2(a) and Section 6.3(a), respectively.
 

(f)           Insurance and Other Recoveries; Mitigation. 
 

( i )           Insurance.  The amount of any Losses incurred or suffered by an Indemnified Party shall be calculated net of any recovery actually received from an unrelated third
party (including any insurer, but excluding, for the avoidance of doubt, any self-insurance arrangements) (the “Recovery Sources”), less any cost associated with receiving such
recovery in respect of a claim, including any deductible, co-pay, out-of-pocket costs or expenses (including attorneys’ fees) and any increase in premium  payable by such Indemnified
Party or any retroactive adjustment under any such insurance (collectively, the “Recovery Costs”).  The Indemnified Party shall, subject to the limitations set forth in Section 9.4(f)(iii),
use its commercially reasonable efforts to seek recovery under any insurance policy that would reasonably be expected to be a likely source of recovery (it being understood and
agreed, for the avoidance of doubt, that (A) such efforts shall not include any obligation to engage in litigation or other extraordinary collection activity and (B) such efforts shall not be
required prior to making any claim for indemnification hereunder or recovering Losses from the Indemnifying Party).  If the Indemnified Party receives any amounts from any
Recovery Source for any Losses after receiving an indemnification payment from the Indemnifying Party in respect of such Losses, then the Indemnified Party shall promptly
reimburse the Indemnifying Party for any such indemnification payment up to the amount actually received by the Indemnified Party from such Recovery Source, less the Recovery
Costs.

 
(ii)          Mitigation. An Indemnified Party shall use commercially reasonable efforts to mitigate Losses suffered, incurred or sustained by such Indemnified Party arising out

of any matter for which such Indemnified Party has sought indemnification under this Article IX to the extent required by applicable Law, it being understood that any reasonable costs
and expenses incurred by such Indemnified Party in connection with such mitigation shall constitute Losses that may be recovered hereunder.

 
( i i i )         Certain Limitations.  Notwithstanding anything to the contrary in Sections 9.4(f)(i) and 9.4(f)(ii) above, an Indemnified Party’s obligation to mitigate any Losses

shall not require such Indemnified Party to (A) initiate any Action, (B) assume or incur any material Liability, (C) seek any payment under any insurance policy in respect of such
Losses prior to seeking indemnification under this Article IX or (D) take any other action that would reasonably be expected to materially disrupt or adversely affect such Indemnified
Party’s business or operations. 
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Section 9.5          Assertion of Claims.
 

( a )          Notice of Claim.  Promptly after receipt of notice of any Losses for which a party seeks indemnification hereunder (such party, the “Indemnified Party”), the Indemnified
Party shall give written notice to the Indemnifying Party, demanding payment, of an indemnification claim arising under Section 9.2 or Section 9.3, as the case may be (a “Demand”), and, if
the Escrow Agreement has not terminated and Parent is the Indemnified Party, copying the Escrow Agent.  Such Demand shall describe in reasonable detail the nature of the claim, an
estimate of the amount of Losses attributable to such claim and the basis of the Indemnified Party’s request for indemnification under this Agreement.  No failure or delay on the part of an
Indemnified Party in notifying the Indemnifying Party (and the Escrow Agent, if applicable) under this Section 9.5 shall relieve any party from any obligation hereunder, except to the extent
that an Indemnifying Party shall have been actually and materially prejudiced by such failure or delay.  For purposes of this Article IX, (i) if Parent (or any other Indemnified Parent Party) is
the Indemnified Party, any references to Indemnifying Party shall be deemed to refer to the Shareholder Representative, and (ii) if Parent is the Indemnifying Party, any references to the
Indemnified Party shall be deemed to refer to the Shareholder Representative. Any payment received by the Shareholder Representative as the Indemnified Party shall be distributed to the
Paying Agent for further distribution to the Shareholders in accordance with their Pro Rata Percentages.
 

(b)          Response to a Demand. 
 

(i)           The Indemnifying Party shall respond to a Demand made under Section 9.5(a) hereof by written notice (a “Response”) given to the Indemnified Party and, if the
Escrow Agreement has not terminated and Parent is the Indemnified Party, copying the Escrow Agent, within thirty (30) days after receipt of the Demand (the “ Indemnity Notice
Period”), which Response shall state (i) whether the Indemnifying Party agrees or disagrees that the claim asserted is a valid claim under this Agreement and agrees or disagrees with
respect to the amount of the Losses in such Demand and (ii) if the Indemnifying Party disagrees with either the validity of such claim or the amount of such Losses, the basis for such
disagreement.

 
(ii)          If any Indemnified Parent Party is the Indemnified Party, the Escrow Agreement has not terminated, and if the Shareholder Representative does not give Parent and

the Escrow Agent a notice disputing such Demand specifying the nature and amount of such dispute within the Indemnity Notice Period, or if the Shareholder Representative gives
notice that such Demand is uncontested, then Parent and the Shareholder Representative shall deliver joint instructions directing the Escrow Agent to release from the Escrow Amount
and deliver to Parent the amount of the Losses stated in the Demand.  If the Response from the Shareholder Representative admits that a portion of the Demand is a valid claim under
Section 9.2 of this Agreement and the remaining portion of the Demand is disputed, Parent and the Shareholder Representative shall deliver joint instructions directing the Escrow
Agent to disburse to Parent only such amounts from the Indemnification Escrow Amount as are allocable to the undisputed portion of the Demand and the disputed portion of such
Demand shall be resolved in accordance with Section 9.5(c).

 
(c)          Disputed Claims.  If the Response given by the Indemnifying Party as provided in Section 9.5(b) hereof disputes all or part of the claim or claims asserted in the Demand by

the Indemnified Party or the amount of Losses thereof, within the Indemnity Notice Period (a “Disputed Claim”), then, to the extent of the disputed portion of the Demand, the Demand shall
be treated as a Disputed Claim and, if Parent is the Indemnified Party and the Escrow Agreement has not terminated, the amount of such claim (or the full balance of the Indemnification
Escrow Amount in the case of a Disputed Claim in excess thereof) shall be held by the Escrow Agent.  Prior to initiating any legal action with respect to a Disputed Claim, the parties hereto
shall make reasonable good faith efforts to resolve the Disputed Claim for a period of thirty (30) days following the date of a Response asserting a Disputed Claim, provided the Response is
given within the Indemnity Notice Period.
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(d)          Third Party Claims.  Promptly after receipt of any assertion of Losses by any third party (“Third Party Claims”) that might give rise to any Losses for which indemnification
may be sought pursuant to Section 9.2 or Section 9.3, the Indemnified Party shall promptly give written notice of such Third Party Claim (a “Notice of Third Party Claim”) to the
Indemnifying Party, and, if any Indemnified Parent Party is the Indemnified Party and the Escrow Agreement has not terminated, copying the Escrow Agent, which notice shall state the (i)
nature, basis and facts giving rise to such Third Party Claim, (ii) the amount of Losses or the estimated amount thereof to the extent feasible, and (iii) the amount of liability, or the estimated
liability to the extent feasible, asserted against the Indemnifying Party by reason of the Third Party Claim.  Notwithstanding the foregoing, the failure to provide (or delay in providing) notice
as aforesaid to the Indemnifying Party (and Escrow Agent, if applicable) will not relieve the Indemnifying Party from any liability which it may have to the Indemnified Party under this
Agreement, except to the extent that an Indemnifying Party shall have been actually and materially prejudiced by such failure or delay.
 

(e)           Defense of Third Party Claims. 
 

(i)           The Indemnifying Party may elect to defend any Third Party Claim at its sole cost and expense with counsel of its own choosing, reasonably acceptable to the
Indemnified Party, within fifteen (15) days after receipt of the Notice of Third Party Claim by the Indemnifying Party (the “Election to Defend”), so long as (A) the Third Party Claim
involves only money damages and does not seek an injunction, equitable or other non-monetary relief, (B) the Indemnifying Party has acknowledged in writing its indemnification
obligations hereunder without qualification or reservation of rights and given notice of its election to conduct and control the defense of such Third Party Claim, (C) the Indemnifying
Party conducts the defense in a commercially reasonable and diligent manner, (D) settlement or adverse judgment with respect to the Third Party Claim is not likely to establish a
precedential custom or practice adverse to the continuing business interests (including supplier and customer relations) or reputation of the Indemnified Party, (E) if requested by the
Indemnified Party, the Indemnifying Party has provided evidence reasonably satisfactory to the Indemnified Party of the Indemnifying Party’s financial ability to pay any Losses
resulting from the Third Party Claim, (F) the Third Party Claim is not reasonably likely to result in Losses that, taken with Losses with respect to other existing claims of the
Indemnified Party or Third Party Claims under this Agreement, in the aggregate, exceed the Cap and (G) the Third Party Claim does not relate to or otherwise arise in connection with
any criminal or regulatory proceeding; provided, however, that if the Third Party Claim is against, or if the defendants in any such Third Party Claim include, both the Indemnified
Party and the Indemnifying Party and, counsel to the Indemnified Party determines in good faith that (1) the interests of the Indemnified Party may be reasonably deemed to conflict
with those of the Indemnifying Party or (2) it would be inappropriate under the applicable rules of professional responsibility for the same counsel to represent both the Indemnified
Party and the Indemnifying Party, then the Indemnified Party shall have the right to select separate counsel that is reasonably satisfactory to the Indemnifying Party (which in the case
of an Indemnified Parent Party shall include Ballard Spahr LLP) and to assume the defense of such Third Party Claim at the Indemnifying Party’s sole cost and expense.  If the
Indemnifying Party has assumed the defense of a Third Party Claim in accordance with the terms and conditions of this Agreement, the Indemnified Party may participate in such
defense (but not control or make decisions related thereto) with its own counsel and at its own expense. 
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(ii)          If the Indemnifying Party chooses not to defend any Third Party Claim by failure to deliver on a timely basis the Election to Defend or by failure to diligently defend
such claim or the Indemnifying Party is not permitted to defend such claim as provided above, the Indemnified Party may defend against such Third Party Claim in any manner it may
deem appropriate and obtain indemnification in accordance with the terms and conditions of this Article IX for Losses resulting from such Third Party Claim.

 
(f)           Cooperation.  Each party shall make available to each other and their counsel and accountants all books and records and information relating to any Third Party Claim, keep

each other fully apprised as to the details and progress of all proceedings relating thereto and render to each other such assistance as may be reasonably required for the proper and adequate
defense of any Third Party Claim.  In connection with any Third Party Claim, the Indemnifying Party and the Indemnified Party shall use commercially reasonable efforts to avoid production
of confidential information to the extent permitted by applicable Law and to cause all communications among employees, counsel and other third parties representing any party to a Third
Party Claim to be made so as to preserve any applicable attorney-client or work-product privileges.  The party controlling the defense of any Third Party Claim shall keep the non-controlling
party advised of the status thereof and shall consider in good faith any recommendations made by the non-controlling party with respect thereto.
 

( g )          Settlement. Notwithstanding anything to the contrary herein, the Indemnifying Party shall not settle, pay or compromise any Third Party Claim without the prior written
consent of the Indemnified Party unless (i) the compromise or settlement does not involve any statement, finding or admission of any fault of, breach of contract by, or violation of Law by,
the Indemnified Party, (ii) the sole relief provided in the compromise or settlement is monetary damages that are paid in full by the Indemnifying Party and does not impose any obligations on
the Indemnified Party, (iii) the compromise or settlement includes an unconditional and irrevocable release of the Indemnified Party and its Affiliates, (iv) the settlement agreement includes a
reasonable confidentiality obligation by the third-party claimant of the terms of the settlement and (v) the Indemnified Party is an express third-party beneficiary of the settlement agreement,
entitled to enforce such settlement agreement as fully as if it was a party thereto.  The Indemnified Party shall have the right to settle, pay or compromise any Third Party Claim, provided, that
in such event the Indemnified Party shall waive all rights against the Indemnifying Party to indemnification under this Article IX with respect to such Third Party Claim unless the Indemnified
Party shall have sought the consent of the Indemnifying Party to such settlement, payment or compromise and such consent shall have been unreasonably withheld, conditioned or delayed.
 

Section 9.6          Tax Treatment.  The parties agree to treat all payments made by or deemed to be made by a party under this Article IX as adjustments to the Merger Consideration
unless otherwise required by applicable Law.
 

Section 9.7          Release of Indemnification Escrow Amount.
 

(a)          On the 18-month anniversary of the Closing Date, Parent and the Shareholder Representative shall deliver joint instructions to the Escrow Agent, instructing the Escrow
Agent to release from the Indemnification Escrow Amount an amount equal to $400,000 less an aggregate amount equal to the sum of (i) all Losses previously disbursed from the
Indemnification Escrow Amount to Parent in accordance with this Article IX plus (ii) all Losses attributable to any then-pending Demands (the “Pending Claims Amount”), and to deposit such
amount, if any, with the Paying Agent for distribution to the Shareholders in accordance with their Pro Rata Percentages.  The Pending Claims Amount shall not be used to satisfy any other
claims (e.g., other than those that are the subject of then-pending Demands referenced above in this Section 9.7(a)) and shall be either (A) released to Parent or (B) deposited with the Paying
Agent for distribution to the Shareholders in accordance with their Pro Rata Percentages, as applicable, promptly following a final non-appealable resolution with respect to any such then-
pending Demands.
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(b)          During the period commencing on the 18-month anniversary of the Closing Date and ending on the 36-month anniversary of the Closing Date, the then-remaining portion of
the Indemnification Escrow Amount, if any, shall be used solely to satisfy (i) for the avoidance of doubt, any then-pending Demands pursuant to Section 9.7(a) or (ii) claims arising out of,
relating to or resulting from (A) a breach of or inaccuracy in any of the Company’s or any Shareholder’s Fundamental Representations, (B) a breach of or inaccuracy in any of the
representations or warranties contained in or made pursuant to Section 3.10 (Intellectual Property) or (C) Losses pursuant to Section 9.2(b) or Section 9.2(c).  On the 36-month anniversary of
the Closing Date, Parent and the Shareholder Representative shall deliver joint instructions to the Escrow Agent, instructing the Escrow Agent to release the then-remaining amount of the
Indemnification Escrow Amount, if any, to the Paying Agent for distribution to the Shareholders in accordance with their Pro Rata Percentages; provided, however, all Losses attributable to
any then-pending Demands shall continue to be held by the Escrow Agent until there is a final non-appealable resolution of the underlying Demands, at which time the undistributed amount
shall be either (A) released to Parent or (B) deposited with the Paying Agent for distribution to the Shareholders in accordance with their Pro Rata Percentages, as applicable.
 

(c)          To the extent that there should be a dispute as to the amount, manner or determination of any indemnity claim by the Indemnified Parent Parties, the Shareholder
Representative (on behalf of the Shareholders) shall nevertheless promptly execute and deliver to the Escrow Agent written instructions instructing the Escrow Agent to disburse to Parent
from the Indemnification Escrow Amount with respect to claims for Losses to the extent of the amount, if any, that is not in dispute.
 

Section 9.8         Right to Indemnification Not Affected by Knowledge. The right to indemnification, payment of damages or other remedy based on the representations, warranties,
covenants, and obligations in this Agreement and the other documents, agreements, and certificates delivered pursuant to or in connection with this Agreement will not be affected by any
investigation conducted with respect to, or any knowledge acquired (or capable of being acquired) at any time, whether before or after the Closing Date, with respect to the accuracy or
inaccuracy of or compliance with, any such representation, warranty, covenant or obligation.  The waiver of any condition based on the accuracy of any representation or warranty, or on the
performance of or compliance with any covenant or obligation, will not affect the right to indemnification, payment of damages, or other remedy based on such representations, warranties,
covenants and obligations.
 

Section 9.9         No Contribution.  None of the Shareholders shall be entitled to contribution from, subrogation to or recovery against Parent, the Company, the Surviving
Corporation or any of their respective Affiliates with respect to any Losses imposed on or incurred by the Shareholders in connection with this Agreement or the transactions contemplated
hereby arising out of the Closing, relating to or in respect of any period prior to the Closing or any breach by the Company or the Shareholders of any of the representations, warranties,
covenants or agreements set forth in this Agreement or any other Transaction Document.
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Section 9.10       Right of Set-Off. With respect to any Losses incurred or suffered by any Indemnified Parent Party hereunder arising out of any breach of any representation,

warranty, covenant, indemnity or other agreement made or to be performed by any of the Shareholders under this Agreement, any Ancillary Agreement, any Required Merger Consideration
Document or Required Instrument, all or any portion of such Losses may, at Parent’s option and discretion, be set-off against any amount otherwise due and payable by Parent to the
Shareholders hereunder, including with respect to adjustment to the Preliminary Merger Consideration pursuant to Section 2.8; provided that (a) such set off right will not apply to the PPP
Loan Escrow Amount, and (b) with respect to the True-Up Escrow Amount, such set off right is limited to any Adjustment Amount Excess otherwise payable by Parent pursuant to Section
2.8(e)(i). The right of set-off provided in this Section 9.10 is not intended to be the exclusive means of collecting Losses incurred or suffered by any Indemnified Parent Party in connection
with this Agreement or the transactions contemplated hereby.
 

Section 9.11       Exclusive Remedies. Except for (a) the remedies of specific performance or injunctive or other equitable relief or (b) other remedies expressly provided in this
Agreement (including Section 2.8 (Adjustment to Preliminary Merger Consideration)) or the other Transaction Documents, if the Closing occurs, the indemnification rights set forth in this
Article IX shall be the sole and exclusive monetary remedy for any claim arising out of or in connection with a breach of this Agreement or in connection with the Merger and the other
transactions contemplated by this Agreement. Notwithstanding anything to the contrary contained in this Agreement, however, no claim based on actual fraud shall be subject to the limitations
of this Article IX.
 

ARTICLE X
 

MISCELLANEOUS
 

Section 10.1        Entire Agreement. This Agreement (including the Exhibits and Schedules hereto), the other Transaction Documents relating hereto and the Confidentiality
Agreement constitute the entire agreement and understanding, and supersede any and all prior and/or contemporaneous agreements and understandings, both written and oral, among the
parties hereto with respect to the subject matter hereof. The only duties and obligations of the parties under this Agreement are as expressly set forth in this Agreement, and no other duties or
obligations shall be implied at law or in equity or under any principle of fiduciary duty or obligation.
 

Section 10.2       Amendments and Waiver. This Agreement may only be amended, modified or supplemented by an agreement in writing signed by Parent, Merger Sub and the
Company at any time prior to the Effective Time; provided, however, that after the Requisite Shareholder Vote has been obtained, there shall be no amendment or waiver that, pursuant to
applicable Law, requires further approval of the Shareholders, without the receipt of such further approvals. No course of conduct or failure or delay by any party hereto in exercising any
right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other
right, power or privilege. The rights and remedies provided herein shall be cumulative and are not, except as otherwise set forth herein, exclusive of any rights or remedies provided by Law.
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Section 10.3    Assignment; Binding Effect. Neither this Agreement nor any of the rights, interests or obligations of any party hereunder may be assigned, delegated or otherwise
transferred by such party, in whole or in part (whether by operation of Law or otherwise), without the prior written consent of each other party hereto, and any attempted assignment, delegation
or other transfer without such consent shall be null and void. Notwithstanding the foregoing, Parent and Merger Sub may assign any or all of their rights, interests and obligations under this
Agreement and the other Transaction Documents relating hereto, without the consent of the other parties hereto, (a) to one or more of their wholly owned Affiliates, subject to the assumption
in writing by any such Affiliate of Parent’s or Merger Sub’s obligations hereunder; (b) to any Person who acquires any of the assets or business of Parent or Merger Sub or as a matter of law to
the surviving entity in any merger, consolidation or reorganization involving Parent; and (c) to any lender(s) (including any agent for any lender(s)) as collateral security for any Debt of
Parent, Merger Sub and their Affiliates; provided, however, that in the case of the foregoing clauses (a) and (c), no such assignment shall relieve Parent or Merger Sub from any of their
obligations hereunder. Subject to the preceding sentences, this Agreement shall be binding upon, inure to the benefit of and be enforceable by the parties and their respective successors and
permitted assigns.
 

Section 10.4    Counterparts. The Transaction Documents may be executed and delivered (including by facsimile, portable document format (“pdf”) or other electronic
transmission) in any number of counterparts, each of which shall be deemed to be an original instrument, and all of which together shall constitute one and the same agreement.
 

Section 10.5    Headings. The headings of the Articles, Sections and paragraphs of this Agreement are inserted for convenience only and shall not be deemed to constitute part of this
Agreement or to affect the construction thereof.
 

Section 10.6    Expenses. Except as otherwise expressly set forth herein, each party shall be responsible for and shall pay all of its own costs and expenses (including the fees and
expenses of its attorneys, accountants and other advisors) incurred in connection with this Agreement and the transactions contemplated hereby, whether or not the Closing shall occur.
 

Section 10.7    Notices. Any notice or other communication required or permitted hereunder shall be in writing and shall be delivered personally, sent by electronic mail (followed by
delivery of an original via overnight courier service) or facsimile transmission, sent by nationally recognized overnight courier services or sent by certified, registered or express mail, postage
prepaid. Any such notice shall be deemed given when so delivered personally or upon confirmation of receipt when sent by electronic mail or facsimile transmission, received the next day if
sent by an overnight courier service or, if mailed, three days after the date of deposit in the United States mail, as follows:

 
if to the Shareholder 
Representative, to: Albert A. Woodward
 701 Linden Street, Unit 106
 Mendota Heights, MN 55118

 
with a copy to: Fredrikson & Byron, P.A.
 200 South 6th St
 Suite 4000
 Minneapolis, MN 55402
 Attention: Ryan G. Miest
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if to Parent to: 10900 Red Circle Drive
 Minnetonka, MN 55343
 Attention: Roger H. D. Lacey
  
with a copy to: Ballard Spahr LLP
 2000 IDS Center
 80 South 8th Street
 Minneapolis, MN 55402
 Attention: Thomas G. Lovett, IV
    Chad A. Stewart

 
or at such other address for a party as shall be specified by like notice given under this Section.
 

Section 10.8    Governing Law. This Agreement shall be governed by, and construed in accordance with, the substantive laws of the State of Minnesota, without giving effect to any
choice or conflict of law provision or rule that would cause the application of the law of any jurisdiction other than the State of Minnesota.
 

Section 10.9    Consent to Jurisdiction and Service of Process. Subject to the dispute resolution procedures set forth in Section 2.8 and each party’s right to seek equitable relief as
contemplated by Section 10.18, each of the parties hereto irrevocably and unconditionally (a) agrees that any action, suit or proceeding arising out of or relating to this Agreement or any of the
transactions contemplated hereby, whether based in contract, tort or any other legal theory, shall be brought exclusively in the United States District Court for the District of Minnesota or, if
such court does not have subject matter jurisdiction, any state court located in Minneapolis, Minnesota (and in the appropriate appellate courts therefrom) (and in the appropriate appellate
courts therefrom) (collectively, the “Chosen Courts” ); (b) consents and submits to the exclusive personal jurisdiction and venue of the Chosen Courts in any such action, suit or proceeding;
(c) waives, to the fullest extent permitted by applicable Law, and agrees not to assert, any claim, defense or objection to the venue of the Chosen Courts (whether on the basis of forum non
conveniens or otherwise); (d) agrees that it will not attempt the removal or transfer of any such action, suit or proceeding to any court other than the Chosen Courts; and (e) consents to service
of process on such party in any such action, suit or proceeding in the manner provided in Section 10.7 (provided that nothing in this clause (e) shall affect the right of any party hereto to serve
legal process in any other manner permitted by applicable Law).
 

Section 10.10  Interpretation.
 

(a)        The table of contents, table of defined terms and headings set forth in this Agreement are for convenience of reference only and shall not affect in any way the meaning or
interpretation of this Agreement.
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(b)        In this Agreement, except to the extent otherwise provided herein or the context otherwise requires: (i) the definition of terms herein shall apply equally to the singular and
the plural; (ii) any pronoun shall include the corresponding masculine, feminine and neuter forms; (iii) the words “include,” “includes” or “including” shall be deemed to be followed by the
words “without limitation”; (iv) whenever the words “herein,” “hereof,” “hereto,” “hereunder” and words of similar import are used in this Agreement, they shall be deemed references to this
Agreement as a whole and not to any particular Section or other provision of this Agreement; (v) the word “or” shall not be exclusive; (vi) the words “will” and “shall” have equal force and
effect; (vii) reference to any Article, Section, Exhibit or Schedule shall mean such Article or Section of, or such Exhibit or Schedule to, this Agreement, as the case may be, and references in
any Section or definition to any clause means such clause of such Section or definition; (viii) reference to any applicable Law shall mean such applicable Law (including all rules and
regulations promulgated thereunder) as amended, modified, codified or reenacted, in whole or in part, and in effect at the time of determining compliance or applicability; and (ix) reference to
“$” or “dollars” shall mean United States Dollars.
 

(c)        The parties hereto have participated jointly in the negotiation and drafting of this Agreement. In the event that an ambiguity or a question of intent or interpretation arises, this
Agreement shall be construed as if drafted jointly by the parties hereto, and no presumption or burden of proof shall arise favoring or disfavoring any party hereto by virtue of the authorship of
any provision of this Agreement.
 

Section 10.11  Waiver of Jury Trial . TO THE EXTENT NOT PROHIBITED BY APPLICABLE LAW THAT CANNOT BE WAIVED, EACH OF THE PARTIES HEREBY
WAIVES AND COVENANTS NOT TO ASSERT (WHETHER AS PLAINTIFF, DEFENDANT OR OTHERWISE) ANY RIGHT TO TRIAL BY JURY IN ANY FORUM IN RESPECT
OF ANY ISSUE OR ACTION, CLAIM, CAUSE OF ACTION OR SUIT (IN CONTRACT, TORT OR OTHERWISE), INQUIRY, PROCEEDING OR INVESTIGATION ARISING OUT
OF OR BASED UPON THIS AGREEMENT OR THE SUBJECT MATTER HEREOF OR IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE
TRANSACTIONS CONTEMPLATED HEREBY, IN EACH CASE WHETHER NOW EXISTING OR HEREAFTER ARISING. ANY PARTY HERETO MAY FILE AN ORIGINAL
COUNTERPART OR A COPY OF THIS SECTION WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF EACH SUCH PARTY TO THE WAIVER OF ITS RIGHT
TO TRIAL BY JURY.
 

Section 10.12  No Third Party Beneficiaries. Except as provided in Article IX, which provisions are intended to benefit and to be enforceable by the parties specified therein,
nothing in this Agreement, express or implied, is intended or shall be construed to confer upon any third party other than the parties hereto and their respective successors and permitted
assigns any right, remedy or claim under or by reason of this Agreement.
 

Section 10.13  Severability. If any term, provision, covenant or restriction of this Agreement shall, for any reason, be held to be invalid, illegal or unenforceable in any respect by a
court of competent jurisdiction or other Governmental Authority, such term, provision, covenant or restriction shall be ineffective to the extent, but only to the extent, of such invalidity,
illegality or unenforceability and the remainder of the terms, provisions, covenants and restrictions of this Agreement shall remain in full force and effect and shall in no way be affected,
impaired or invalidated so long as the economic or legal substance of the transactions contemplated hereby is not affected in any manner materially adverse to any party. Upon such a
determination, the parties hereto shall negotiate in good faith to modify this Agreement so as to effect the original intent of the parties as closely as possible in a mutually acceptable manner in
order that the transactions contemplated hereby be consummated as originally contemplated to the fullest extent possible.
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Section 10.14  Attorneys’ Fees. In the event of any litigation or other action at law or suit in equity to enforce this Agreement or the rights of any party hereunder, the prevailing
party (as determined in the sole discretion of the court or other authority with jurisdiction over such litigation, action or suit) in such litigation, action or suit shall be entitled to receive from the
other party(ies) its reasonable attorneys’ fees and other reasonable costs and expenses incurred therein.
 

Section 10.15  No Tax or Legal Advice. The Company acknowledges and agrees that (a) none of Parent, its Affiliates or their representatives is providing any Tax or legal advice to
the Company or any of its Shareholders and (b) it has been given the opportunity to consult with its own Tax and legal advisors regarding the matters contemplated by this Agreement. Each of
Parent and Merger Sub acknowledges and agrees that (y) none of the Company, its Affiliates or its representatives is providing any Tax or legal advice to either Parent or the Merger Sub and
(z) it has been given the opportunity to consult with its own Tax and legal advisors regarding the matters contemplated by this Agreement.
 

Section 10.16  Waiver of Conflicts; Non-Assertion of Attorney-Client Privilege.
 

(a)        Parent agrees, on its own behalf and on behalf of its Affiliates, that (i) one or more of the Company or the Shareholders have retained Fredrikson & Byron, P.A. to act as their
counsel in connection with the transactions contemplated by this Agreement, (ii) Fredrikson & Byron, P.A. has not acted as counsel for any other Person in connection with the transactions
contemplated by this Agreement and no Person other than the Company and Shareholders has the status of a Fredrikson & Byron, P.A. client for conflict of interest or any other purpose as a
result thereof, and (iii) following the Closing, Fredrikson & Byron, P.A. may serve as counsel to the Shareholders and their Affiliates in connection with any matters related to this Agreement
and the transactions contemplated hereby, including any litigation, claim or obligation arising out of or relating to this Agreement or the transactions contemplated by this Agreement
notwithstanding any representation by Fredrikson & Byron, P.A. prior to the Closing of the Company.
 

(b)        Parent and the Company (on behalf of themselves and their respective subsidiaries and Affiliates) hereby (i) waive any claim they have or may have that Fredrikson &
Byron, P.A. has a conflict of interest or is otherwise prohibited from engaging in any such representation of the Shareholders and their Affiliates specified in Section 10.16(a) and (ii) agree
that, in the event that a dispute arises after the Closing between Parent or the Company and the Shareholders or any of their Affiliates, Fredrikson & Byron, P.A. may represent the
Shareholders or any of their Affiliates in such dispute even though the interests of such Person(s) may be directly adverse to Parent or the Company and even though Fredrikson & Byron, P.A.
may have represented the Company or other Persons in a matter substantially related to such dispute. Parent and the Company (on behalf of itself and its Affiliates) also further agree that, as
to all communications among Fredrikson & Byron, P.A., on the one hand, and the Company, and the Shareholders or Shareholders’ Affiliates and representatives, on the other hand, that relate
in any way to the transactions contemplated by this Agreement, the attorney client privilege and the expectation of client confidence belongs to the Shareholders and may be controlled by the
Shareholders and will not pass to or be claimed by Parent or the Company. In addition, if the Closing occurs all of the client files and records in the possession of Fredrikson & Byron, P.A.
related to this Agreement and the transactions contemplated hereby will continue to be property of (and be controlled by) the Shareholders.
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(c)        Notwithstanding anything contained in this Agreement to the contrary, in the event that a dispute arises following the Closing between Parent or the Company, on the one
hand, and a third party (other than a Shareholder or an Affiliate of a Shareholder), on the other hand, Parent and the Company may assert the attorney client privilege to prevent disclosure of
communications by Fredrikson & Byron, P.A. to such third party; provided, however, that neither Parent nor the Company may waive such privilege without the prior written consent of the
Shareholder Representative if such waiver would reasonably be expected to result in liability of one or more of the Shareholders.
 

Section 10.17  Shareholder Representative; Power of Attorney.
 

(a)        Each Shareholder, by such Shareholder’s execution and delivery of a Letter of Transmittal and/or the Written Consent, shall appoint and constitute the Shareholder
Representative as such Shareholder’s true and lawful representative, agent and attorney-in-fact, with full power of substitution and re-substitution, to act for and on behalf of such Shareholder
for the purpose of taking any and all actions by such Shareholder specified in or contemplated by this Agreement, the Escrow Agreement, the Paying Agent Agreement or any Letter of
Transmittal, including as representative, agent and attorney-in-fact for such Shareholder (i) to determine whether the conditions to Closing set forth in Section 6.1 and Section 6.2 have been
satisfied; (ii) to grant any consent, approval or waiver under any of the Transaction Documents to which the Company is party; (iii) to receive all agreements, certificates and other documents
to be delivered by Parent or Merger Sub at the Closing pursuant to Section 8.2; (iv) with respect to the matters set forth in Section 2.8 relating to the calculations of the Net Working Capital,
Closing Cash, Closing Debt, Closing Transaction Expenses, Closing Income Tax Accrual and/or any adjustment to the Preliminary Merger Consideration, and with respect to the dispute
resolution procedures set forth in Section 2.8; (v) to execute and deliver any amendment or waiver of any provision of this Agreement pursuant to Section 10.2; (vi) to give and receive notices
or service of process on behalf of such Shareholder under any of the Transaction Documents; (vii) to control the defense, compromise or settlement of all indemnification claims pursuant to
Article IX and to engage in discussions, negotiations and other dispute resolution with Parent regarding all such indemnification claims; (viii) to engage, employ or appoint any agents or
representatives (including attorneys, accountants and consultants) to assist the Shareholder Representative in complying with its duties and obligations; and (ix) to take all actions necessary or
appropriate in the good faith judgment of the Shareholder Representative for the accomplishment of the foregoing.
 

(b)        The Shareholder Representative hereby accepts his appointment as the Shareholder Representative hereunder. The Shareholder Representative will be entitled to (i) a $10,000
payment as compensation for his services hereunder (the “Shareholder Representative Fee” ); and (ii) reimbursement from the Shareholder Representative Amount, or, to the extent the
Shareholder Representative Amount has been exhausted, then by deducting from any portion of the True-Up Escrow Amount or PPP Loan Escrow Amount otherwise payable to the
Shareholders, of all third party costs and expenses incurred in connection with the performance of the Shareholder Representative’s duties hereunder.
 

(c)        Any decision, act, consent or instruction of the Shareholder Representative under this Agreement shall constitute a decision of each Shareholder and shall be final, binding
and conclusive upon each Shareholder, and Parent shall be entitled to rely conclusively without inquiry upon any such decision, act, consent or instruction of the Shareholder Representative as
being the decision, act, consent or instruction of each Shareholder.
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(d)        The power of attorney granted hereby (i) is coupled with an interest, (ii) shall survive and not be affected by the subsequent death, incapacity, disability, dissolution,
termination or bankruptcy, as applicable, of any Shareholder, and (iii) shall be binding upon the successors, assigns, heirs, executors, administrators, legal representatives and beneficiaries, as
applicable, of each of the Shareholders.
 

(e)        Each Shareholder hereby agrees to indemnify, defend and hold harmless the Shareholder Representative from and against any and all loss, liability or expense (including the
reasonable fees and expenses of the Shareholder Representative’s attorneys) arising out of or in connection with any act or failure to act of the Shareholder Representative hereunder, except to
the extent that such loss, liability or expense is finally adjudicated to have been primarily caused by the gross negligence or willful misconduct of the Shareholder Representative.
 

(f)         The Shareholder Representative may resign at any time, and may be removed for any reason or no reason by the vote or written consent of at least a majority in interest of the
Shareholders according to each Shareholder’s Pro Rata Percentage (the “Majority Holders” ); provided, however, in no event shall Shareholder Representative resign or be removed without the
Majority Holders having first appointed a new Shareholder Representative who shall assume such duties immediately upon the resignation or removal of Shareholder Representative. In the
event of the death, incapacity, resignation or removal of Shareholder Representative, a new Shareholder Representative shall be appointed by the vote or written consent of the Majority
Holders. Notice of such vote or a copy of the written consent appointing such new Shareholder Representative shall be sent to Parent, such appointment to be effective upon the later of the
date indicated in such consent or the date such notice is received by Parent; provided, that until such notice is received, Parent, Merger Sub and the Surviving Corporation shall be entitled to
rely on the decisions and actions of the prior Shareholder Representative.
 

Section 10.18  Specific Performance. The parties agree that irreparable damage would occur in the event that any of the provisions of this Agreement were not performed in
accordance with their specified terms. It is accordingly agreed that the parties shall be entitled to specific performance of the terms hereof, in addition to any other remedy to which they are
entitled at law or in equity.
 

Section 10.19  Schedules. Notwithstanding anything in this Agreement to the contrary, the parties hereto agree that any disclosure set forth in any one section or subsection of any
Schedule shall apply only with respect to the indicated section or subsection of such Schedule, except to the extent that it is readily apparent based on the content and context of such
disclosure that such disclosure also is responsive to another section or subsection of any other Schedule. A Schedule relating to a certain section of this Agreement may incorporate by
reference disclosures made in other Schedules. The mere inclusion of information in any Schedule shall not be deemed to be an admission or an acknowledgement by the Company, in and of
itself, that such information is material or creates a measure for materiality for purposes of this Agreement or of any obligation or liability to any third party.
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ARTICLE XI

DEFINITIONS
 

The following capitalized terms, when used in this Agreement, shall have the following definitions:
 

“401(k) Plan” means the Ecessa Corporation 401(k) Plan & Trust.
 

“ACA” has the meaning specified in Section 3.14(i).
 

“Accounting Firm” has the meaning specified in Section 5.20.
 

“Actions” has the meaning specified in Section 3.12.
 

“Additional Merger Consideration” means, without duplication, the sum of (1) the amount of any upward adjustment to the Preliminary Merger Consideration payable to or on behalf
of the Shareholders pursuant to and in accordance with Section 2.8(e)(i), if any, plus (2) the portions of the Escrow Amount and the Shareholder Representative Amount, in each case if any,
that become owing to the Shareholders as determined in accordance with this Agreement and the Escrow Agreement.
 

“Adjustment Amount” means an amount (which may be positive or negative) equal to the balance of (1) the Net Working Capital, minus (2) the Target Net Working Capital, plus (3)
the Closing Cash, minus (4) the Closing Debt, minus (5) the Closing Transaction Expenses, minus (6) the Closing Income Tax Accrual.
 

“Adjustment Amount Excess” has the meaning specified in Section 2.8(e)(i).
 

“Adjustment Amount Shortfall” has the meaning specified in Section 2.8(e)(ii).
 

“Affiliate” means, with respect to any Person, any other Person directly or indirectly controlling, controlled by or under common control with such specified Person.
 

“Agreement” has the meaning specified in the Preamble.
 

“Alternative Transaction” has the meaning specified in Section 5.7.
 

“Ancillary Agreements” means the Escrow Agreement, the Paying Agent Agreement, the Funds Flow Agreement and the Consideration Spreadsheet.
 

“Articles of Merger” has the meaning specified in Section 1.3.
 

“Audit” has the meaning specified in Section 5.11(d).
 

“Audit Firm” has the meaning specified in Section 2.8(d).
 

“Business” has the meaning specified in the recitals.
 

“Business Changes” has the meaning specified in Section 5.1(a).
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“Business Day” means any day except Saturday, Sunday or any other day on which commercial banks located in New York, New York are authorized or required by Law to be
closed for business.
 

“Cap” has the meaning specified in Section 9.4(b).
 

“CARES Act” means the Coronavirus Aid, Relief, and Economic Security Act of 2020, Pub. L. 116-136.
 

“Certificate” has the meaning specified in Section 2.3(b).
 

“Chosen Courts” has the meaning specified in Section 10.9.
 

“Closing” has the meaning specified in Section 1.2.
 

“Closing Cash” means the amount of the Company’s cash, bank deposits and certificates of deposit less the amounts of any unpaid checks, drafts and wire transfers issued on or prior
to the date of determination but not yet cleared or deducted from such account, all calculated in accordance with GAAP as of the Effective Time.
 

“Closing Date” has the meaning specified in Section 1.2.
 

“Closing Debt” means the aggregate amount of Debt of the Company outstanding immediately prior to the Closing, (1) excluding the portion of the PPP Loan corresponding to the
PPP Loan Escrow Amount and (2) including, for the avoidance of doubt, the balance of the PPP Loan.
 

“Closing Income Tax Accrual” means the actual amount of the state and federal income Tax liabilities of the Company existing as of the Effective Time, which, subject to the
following sentence, will take into account all available deferred Tax assets. For the avoidance of doubt, Closing Income Tax Accrual excludes deferred Tax assets and liabilities that have been
established to reflect timing differences between accounting and taxable income.
 

“Closing Merger Consideration” means an amount in cash, without interest, equal to (1) the Preliminary Merger Consideration, plus (2) the Estimated Adjustment Amount (if a
positive number) minus (3) the absolute value of the Estimated Adjustment Amount (if a negative number), minus (4) the Escrow Amount, minus (5) the Shareholder Representative Amount.
 

“Closing Statement” has the meaning specified in Section 2.8(c).
 

“Closing Transaction Expenses” means the aggregate amount of Transaction Expenses.
 

“Code” has the meaning specified in Section 2.6.
 

“Company” has the meaning specified in the Preamble.
 

“Company Board” has the meaning specified in the Recitals.
 

“Company Charter Documents” has the meaning specified in Section 3.1(b).
 

“Company Common Stock” has the meaning specified in the Recitals.
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“Company Further Required Shareholder Vote” has the meaning specified in Section 6.3(d).
 

“Company Initial Required Shareholder Vote” has the meaning specified in the Recitals.
 

“Company Material Adverse Effect” means any effect, change, event, fact, development or occurrence that, individually or in the aggregate, (1) has had or would reasonably be
expected to have a material adverse effect on the assets, business, condition (financial or otherwise), liabilities or results of operations of the Company or (2) is reasonably likely to prevent or
materially impair or delay the ability of the Company to timely perform its obligations hereunder or to timely consummate the transactions contemplated hereby; provided, however, that for
purposes of clause (1) above, none of the following shall be deemed to constitute or be taken into account in determining whether there has been a Company Material Adverse Effect: (a) any
acts of war, terrorism or armed hostilities, (b) any changes in applicable Law or GAAP after the date hereof, (c) the announcement of the execution of this Agreement or the pendency of the
consummation of the Merger or (d) any changes affecting the United States or global economy generally, except, in the case of the foregoing clauses (a), (b) and (d), (A) to the extent any of
the matters referred to therein has had or would reasonably be expected to have a disproportionate adverse effect on the assets, business, condition (financial or otherwise), liabilities or results
of operations of the Company relative to others in the industry in which the Company operates, or (B) to the extent resulting from the outbreak of the COVID-19 virus.
 

“Company Sites” has the meaning specified in Section 3.32.
 

“Confidential Information” means all of the Company’s trade secrets, know-how and other confidential or proprietary information and data relating to the assets or properties of the
Company or the Business (whether or not expressly identified as confidential or proprietary).
 

“Confidentiality Agreement” means the Mutual Nondisclosure Agreement, dated as of January 17, 2018, between Parent and the Company.
 

“Consideration Spreadsheet” has the meaning specified in Section 2.10.
 

“Contract” means any contract, agreement, lease, license, commitment, understanding or arrangement, whether written or oral.
 

“Copyrights” means all copyrights (registered or otherwise) and registrations and applications for registration and renewals thereof, and all rights therein provided by multinational
treaties or conventions.
 

“Current Assets” has the meaning specified in Section 2.8(a).
 

“Current Liabilities” has the meaning specified in Section 2.8(a).
 

“D&O Tail Policy” has the meaning specified in Section 5.8(b).
 

“Debt” means, with respect to any Person, without duplication, (1) all indebtedness for borrowed money, including all accrued but unpaid interest, penalties, fees and prepayment
premiums, (2) all indebtedness owed under any credit agreement or facility or evidenced by any note, debenture, bond or similar instrument, (3) all obligations (whether fixed or contingent) to
reimburse any bank or other Person in respect of amounts paid or payable under a letter of credit or a line of credit, (4) all obligations issued or assumed as the deferred purchase price of
assets, property or services (including all obligations under any acquisition agreements for any earn-out, note payable or other contingent payment), (5) all lease obligations required to be
capitalized in accordance with GAAP, (6) all obligations under any currency or interest rate swap, hedge or similar agreement or arrangement, or mortgages and (7) all security agreements or
guarantees of obligations of another Person of the type described in clauses (1) through (6) of this definition.
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“Debt Documents” has the meaning specified in Section 3.11.
 

“Deductible” has the meaning specified in Section 9.4(a).
 

“Delay Notice” has the meaning specified in Section 5.1(a).
 

“Delay Period” has the meaning specified in Section 5.1(a).
 

“Demand” has the meaning specified in Section 9.5(a).
 

“Disputed Claim” has the meaning specified in Section 9.5(c).
 

“Dissenters’ Rights” has the meaning specified in Section 2.1(e).
 

“Dissenting Shares” has the meaning specified in Section 2.1(e).
 

“Effective Time” has the meaning specified in Section 1.3.
 

“EIDL Grant” means that certain grant the Company received on April 21, 2020 pursuant to the Economic Injury Disaster Loan Program under the CARES Act in the original
principal amount of $10,000.
 

“Election to Defend” has the meaning specified in Section 9.5(e)(i).
 

“Employee Benefit Plans” has the meaning specified in Section 3.14(a).
 

“Employment Agreement” means the Employment Agreement to be entered into at the Closing by and between Parent and Michael Siegler, substantially in the form attached to this
Agreement as Exhibit B.
 

“Employment and Labor Agreements” has the meaning specified in Section 3.15.
 

“Enforceability Limitations” has the meaning specified in Section 3.1(c).
 

“Environmental Claims” means any and all administrative, regulatory or judicial actions, causes of action, suits, investigations, obligations, liabilities, losses, proceedings, decrees,
judgments, penalties, fines, fees, demands, demand letters, orders, directives, claims (including any claims involving liability in tort, strict, absolute or otherwise), liens, notices of
noncompliance or violation, and legal and consultant fees and costs of investigations or proceedings, relating in any way to any Environmental Law or the presence or Release (or alleged
presence or Release or threatened Release) into the environment of any Hazardous Material on, at or from the Leased Real Property or any other real property now or previously used by the
Company (hereinafter “Claims” ) including, and regardless of the merit of such Claim, any and all Claims by any Governmental Authority or regulatory authority or by any third party or
other Person for enforcement, mitigation, cleanup, removal, response, remediation or other actions or damages, contribution, indemnification, cost recovery, compensation or injunctive or
declaratory relief pursuant to any Environmental Law or any alleged injury or threat of injury to human health, safety, natural resources or the environment.
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“Environmental Laws” means all present and future federal, state and local laws, statutes, ordinances, regulations, codes, policies, rules, directives, orders, decrees, permits, licenses,
approvals, authorizations, criteria, guidelines, covenants, deed restrictions, treaties, conventions, and rules of common law now or hereafter in effect, and in each case as amended, and any
judicial or administrative judgment, opinion or interpretation thereof, relating to the regulation or protection of wetlands, stormwater, human health, safety, natural resources or the
environment, including, laws and regulations (and all other items recited above) relating to the use, treatment, storage, management, handling, manufacture, generation, processing, recycling,
distribution, transport, Release or threatened Release of or exposure to any Hazardous Material.
 

“ERISA” has the meaning specified in Section 3.14(a).
 

“ERISA Affiliate” means each entity that is treated as a single employer with the Company for purposes of Section 414 of the Code or Sections 4001(a)(14) or 4001(b) of ERISA.
 

“Escrow Agent” means Wells Fargo Bank, National Association.
 

“Escrow Agreement” means the Escrow Agreement to be entered into at the Closing by and among Parent, the Shareholder Representative and the Escrow Agent, substantially in the
form attached to this Agreement as Exhibit C.
 

“Escrow Amount” means an amount equal to the sum of (1) the Indemnification Escrow Amount, plus (2) the True-Up Escrow Amount, plus (3) the PPP Loan Escrow Amount.
 

“Estimated Adjustment Amount ” means an amount (which may be positive or negative) equal to the balance of (1) the Estimated Net Working Capital, minus (2) the Target Net
Working Capital, plus (3) the Estimated Cash, minus (4) the Estimated Debt, minus (5) the Estimated Transaction Expenses, minus (6) the Estimated Closing Income Tax Accrual.
 

“Estimated Cash” has the meaning specified in Section 2.8(b).
 

“Estimated Closing Income Tax Accrual” has the meaning specified in Section 2.8(b).
 

“Estimated Closing Statement” has the meaning specified in Section 2.8(b).
 

“Estimated Net Working Capital” has the meaning specified in Section 2.8(b).
 

“Estimated Transaction Expenses” has the meaning specified in Section 2.8(b).
 

“Excess Deficiency Amount” has the meaning specified in Section 2.8(e)(ii).
 

“Exchange Act” means the Securities Exchange Act of 1934, as amended.
 

“Excluded Shares” has the meaning specified in Section 2.1(b).
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“Final Adjustment Amount” has the meaning specified in Section 2.8(d).
 

“Final Closing Statement” has the meaning specified in Section 2.8(d).
 

“Final Information Statement” has the meaning specified in Section 5.6(b)(i).
 

“Financial Statements” has the meaning specified in Section 3.6.
 

“Flow-Thru Entity” means (a) any entity, plan or arrangement that is treated for income Tax purposes as a partnership, (b) a “controlled foreign corporation” within the meaning of
Section 957 of the Code, or (c) a “passive foreign investment company” within the meaning of Section 1297 of the Code.
 

“Foreign National” has the meaning specified in Section 3.13(d).
 

“Fully Diluted Share Number” means the aggregate number of Shares outstanding immediately prior to the Effective Time (specifically (1) including Shares then held by
Warrantholders who exercise their Warrants prior to the Effective Time in accordance with Section 2.4 and (2) excluding the Excluded Shares).
 

“Fundamental Representations” means (1) with respect to the Company, the representations and warranties of the Company contained in Sections 3.1 (Organization; Authorization;
Ownership; Other Claims), 3.2 (Capitalization), 3.4(a) (Title to Assets), 3.25(d) (Standard Customer Agreements), 3.29 (Tax Matters) and 3.33 (Brokers, Finders and Investment Bankers); (2)
with respect to Parent and Merger Sub, the representations and warranties of Parent and Merger Sub contained in Sections 4.1 (Organization), 4.2 (Authorization) and 4.6 (Brokers, Finders and
Investment Bankers) and (3) with respect to the Shareholders, the representations and warranties of a Shareholder contained in any Required Merger Consideration Documents or Required
Instrument.
 

“Funds Flow Agreement” means the Funds Flow Agreement to be entered into at the Closing by and between Parent and the Company, substantially in the form attached to this
Agreement as Exhibit E.
 

“GAAP” means generally accepted accounting principles in the United States, consistently applied throughout the periods involved.
 

“Governmental Authority” means any agency or other instrumentality of the United States, or any domestic or foreign state, county, city, municipality or other political or
governmental subdivision.
 

“Governmental Order” means any order, writ, judgment, injunction, decree, stipulation, determination or award entered by or with any Governmental Authority.
 

“Hazardous Materials” means, collectively, any substance, material, product, derivative, compound, mixture, mineral, chemical, waste, medical waste or gas, in each case whether
naturally occurring, human-made or the by-product of any process, including but not limited to petroleum or petroleum products (A) that is now or hereafter becomes defined or included
within the definition of a “hazardous substance,” “hazardous waste,” “hazardous material,” “toxic chemical,” “toxic substance,” “hazardous chemical,” “extremely hazardous substance,”
“pollutant,” “contaminant,” or any other words of similar meaning under any Environmental Law, (B) exposure to which or the presence, use, generation, treatment, Release, transport or
storage of which is now or hereafter prohibited, limited, restricted or regulated under any Environmental Law or by any governmental or regulatory authority, or (C) that could require
investigation, response or remediation, or could support the assertion of any Environmental Claim.
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“Indemnification Escrow Amount” means $760,000.
 

“Indemnified Liabilities” means (1) all Debt of the Company; (2) all Pre-Closing Taxes; (3) all Liabilities arising out of or relating to any Dissenting Shares; (4) all Liabilities to
indemnify, reimburse or advance amounts to any current or former director, officer, shareholder, employee, independent contractor or other agent of the Company to the extent relating to any
action, inaction, error, omission, event or condition that existed or occurred or is alleged to have existed or occurred prior to or as of the Closing; (5) all Transaction Expenses; (6) all
Liabilities arising out of or relating to any inaccuracy in the Consideration Spreadsheet; (7) all Liabilities arising out of or relating to any employee benefit or compensation plan, program,
policy, agreement or arrangement (whether or not subject to ERISA) sponsored, maintained or contributed to by the Company or any of its current or former ERISA Affiliates, including all
Liabilities arising under or with respect to the Employee Benefit Plans, Title IV of ERISA or Section 302 of the Code; (8) all Liabilities arising out of or relating to the Outstanding Warrants,
including in connection with the exercise or termination of such Warrants pursuant to Section 2.4 hereof; and (9) all Liabilities arising out of or relating to any of the matters disclosed in
Schedule 3.10(g).
 

“Indemnified Parent Parties” has the meaning specified in Section 9.2.
 

“Indemnified Party” has the meaning specified in Section 9.5(a).
 

“Indemnifying Party” has the meaning specified in Section 9.4(a).
 

“Indemnity Notice Period” has the meaning specified in Section 9.5(b)(i).
 

“Individual Excess Cap” has the meaning specified in Section 9.4(c)(i).
 

“Intellectual Property” means all intellectual and industrial property rights and interests of the Company, including: (i) rights and interests in inventions and improvements, whether
or not patentable, whether or not reduced to practice or whether or not yet made the subject of a pending Patent application or applications; (ii) rights and interests in ideas and conceptions of
potentially patentable subject matter, including any patent disclosures, whether or not reduced to practice and whether or not yet made the subject of a pending Patent application or
applications; (iii) Patents; (iv) Marks; (v) Copyrights; (vi) trade secrets; (vii) whether or not confidential, technology (including know-how and show-how), manufacturing and production
processes and techniques, methodologies, research and development information, drawings, specifications, designs, plans, proposals, technical data, copyrightable works, financial, marketing
and business data, pricing and cost information, business and marketing plans and customer and supplier lists and information; (viii) Software, (ix) copies and tangible embodiments of all the
foregoing, in whatever form or medium; (x) all rights to obtain and rights to apply for Patents, and to register Marks and Copyrights; (xi) all rights under any IP Licenses; and (xii) all rights to
sue and recover and retain damages and costs and attorneys’ fees for present and past infringement of any of the Intellectual Property rights hereinabove set out.
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“Interim Balance Sheet” has the meaning specified in Section 3.6.
 

“Interim Financial Statements” has the meaning specified in Section 3.6.
 

“Interim Income Statement” has the meaning specified in Section 3.6.
 

“Interim Period” means the period from the date of this Agreement until the earlier of (1) the Closing Date and (2) the date of termination of this Agreement in accordance with
Section 7.1.
 

“IP Licenses” means license agreements, registered user agreements, technology or materials transfer agreements, and other agreements or instruments with respect to Intellectual
Property, excluding agreements for off-the-shelf software.
 

“IRS” means the Internal Revenue Service.
 

“IT Systems” means the computer systems (including computers, servers, workstations, routers, hubs, switches, circuits, networks and data communication lines), information
technology systems, telecommunication systems, and data processing systems that are owned by or leased or licensed to the Company.
 

“Knowledge of Parent” means the knowledge that any of Roger Lacey or Mark Fandrich has, together with the knowledge a reasonable business person would have obtained after
making reasonable inquiry and investigation with respect to the particular matter in question.
 

“Knowledge of the Company” means the knowledge that any of Donald Hall, Ronald Thomas or Michael Siegler has, together with the knowledge a reasonable business person
would have obtained after making reasonable inquiry and investigation with respect to the particular matter in question.
 

“Law” or “Laws” means any law, statute, legislation, constitution, principle of common law, resolution, ordinance, code, judgment, order, decree, treaty, injunction, rule, regulation,
ruling, determination, charge, direction or other restriction of an arbitrator, judicial body or Governmental Authority.
 

“Leased Real Property” has the meaning specified in Section 3.8(b).
 

“Letter of Transmittal” has the meaning specified in Section 2.3(b).
 

“Liability” means any liability, debt, obligation or commitment of any nature whatsoever (whether direct or indirect, known or unknown, accrued or unaccrued, absolute or
contingent, or matured or unmatured), including any arising under any applicable Law, Contract and including any and all liabilities for Taxes.
 

“Licensed Software IP” has the meaning specified in Section 3.10(b)(ii).
 

“Lien” means any title defect or objection, mortgage, chattel mortgage, lien, pledge, charge, claim, security interest, restriction, or encumbrance of any kind or nature.
 

“Losses” has the meaning specified in Section 9.2.
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“Majority Holders” has the meaning specified in Section 10.17(f).
 

“Malicious Code” has the meaning specified in Section 3.10(b)(v).
 

“Marks” means all trademarks, service marks, certification marks, trade dress, logos, trade names, corporate names, business names, brands, domain names, together with the
goodwill connected with the use of and symbolized by, whether or not registered, including all common law rights, and registrations, applications for registration and renewals thereof,
including all marks registered in the United States Patent and Trademark Office, the Trademark Offices of the states and territories of the United States of America, and the trademark offices
of other nations and jurisdictions throughout the world, and all rights therein provided by multinational treaties or conventions.
 

“Material Contracts” has the meaning specified in Section 3.25(a).
 

“Materiality Scrape Exceptions” has the meaning specified in Section 9.4(e).
 

“MBCA” has the meaning specified in the Recitals.
 

“Merger” has the meaning specified in Section 1.1.
 

“Merger Consideration” means (1) the Closing Merger Consideration and (2) the Additional Merger Consideration, if any.
 

“Merger Sub” has the meaning specified in the Preamble.
 

“Merger Sub Board” has the meaning specified in the Recitals.
 

“Minnesota Emergency Executive Order” means Emergency Executive Order 20-20 of the State of Minnesota, signed on March 25, 2020, as amended, including by Emergency
Executive Orders 20-33 and 20-48, signed on April 8, 2020 and April 30, 2020, respectively.
 

“Mold” has the meaning specified in Section 3.19(f).
 

“Net Working Capital” has the meaning specified in Section 2.8(a).
 

“Net Working Capital Principles” means the document attached hereto as Exhibit F, setting forth certain accounting-related principles, policies, procedures and methodologies to be
used in connection with the calculation of the Net Working Capital in the Estimated Closing Statement and the Closing Statement.
 

“New Legal Requirement” has the meaning specified in Section 5.1(a).
 

“Newly Hired Employee” has the meaning specified in Section 5.12(a).
 

“Notice of Disagreement” has the meaning specified in Section 2.8(d).
 

“Notice of Third Party Claim” has the meaning specified in Section 9.5(d).
 

“Notification Date” has the meaning specified in Section 5.1(a).
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“Open Source Software” means any Software that is distributed as “free software,” “open source software” or pursuant to any license identified as an “open source license” by the
Open Source Initiative (www.opensource.org/licenses) or other license that substantially conforms to the Open Source Definition (http://opensource.org/osd) or the Free Software Foundation
Definition (https://www.gnu.org/philosophy/free-sw.html), including the GNU General Public License (GPL), GNU Lesser General Public License (LGPL), GNU Affero General Public
License (AGPL), MIT License (MIT), Apache License, Artistic License and BSD Licenses.
 

“Ordinary Course of Business” means, with respect to actions and operations conducted by an entity, actions and operations that are (a) substantially consistent with the past practices
of such entity, and (b) taken in the ordinary course of the normal operations of such entity.
 

“Other On-Boarding Documentation” has the meaning specified in Section 8.1(j).
 

“Outside Date” has the meaning specified in Section 7.1(c).
 

“Outstanding Claim” has the meaning specified in Section 9.1.
 

“Outstanding Shares” has the meaning specified in Section 3.2(a).
 

“Outstanding Warrants” has the meaning specified in Section 3.2(c).
 

“Owned Software” has the meaning specified in Section 3.10(b)(i).
 

“Parent” has the meaning specified in the Preamble.
 

“Parent Board” has the meaning specified in the Recitals.
 

“Patents” means all national (including the United States), regional, and multinational (a) statutory invention registrations, issued patents, including utility patents and design patents,
patent registrations, industrial designs, and industrial models; (b) pending patent applications (whether provisional or non-provisional); (c) all reissues, divisionals, continuations,
continuations-in-part, extensions, restorations, substitutions, and reexaminations of any of the foregoing, and patents resulting from any opposition, inter partes review, post-grant review,
covered business method patent review, derivation, or similar proceeding; (d) all rights therein provided by multinational treaties or conventions; and (e) any other forms of Governmental
Authority-issued rights substantially similar to the foregoing.
 

“Paying Agent” means Equiniti Trust Company.
 

“Paying Agent Agreement ” means the Paying Agent Agreement to be entered into at the Closing by and among Parent, the Shareholder Representative and the Paying Agent,
substantially in the form attached to this Agreement as Exhibit D.
 

“Payoff Amount” means the aggregate amount (including the outstanding principal, accrued and unpaid interest, any prepayment penalties or premiums and costs and expenses) of
Debt of the Company outstanding as of immediately prior to the Closing as set forth in the Funds Flow Agreement.
 

“Payoff Letters” has the meaning specified in Section 8.1(m).
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“Pending Claims Amount” has the meaning specified in Section 9.7(a).
 

“Per Share Additional Merger Consideration” means, with respect to each Share, an amount in cash (rounded down to the nearest whole cent) equal to the quotient of (1) the
Additional Merger Consideration, if any, divided by (2) the Fully Diluted Share Number.
 

“Per Share Closing Merger Consideration” means, with respect to each Share, an amount in cash (rounded down to the nearest whole cent) equal to the quotient of (1) the Closing
Merger Consideration divided by (2) the Fully Diluted Share Number.
 

“Per Share Merger Consideration” means, with respect to each Share, an amount (rounded down to the nearest whole cent) equal to (1) the Per Share Closing Merger Consideration
plus (2) the Per Share Additional Merger Consideration, if any.
 

“Permit” means all permits, licenses, franchises, approvals, authorizations, registrations, certificates, variances and similar rights obtained, or required to be obtained, from
Governmental Authorities.
 

“Permitted Liens” means: (1) statutory Liens for current Taxes that are not yet due and payable as of the Closing Date; (2) Liens imposed by applicable Law (such as materialmen’s,
mechanic’s, workmen’s, carrier’s and repairmen’s Liens) that (i) arise or are incurred in the Ordinary Course of Business to secure amounts that are not yet due and payable as of the Closing
Date or are being contested in good faith by appropriate proceedings and (ii) do not exceed $5,000 in the aggregate; (3) zoning, entitlement, building and other similar restrictions which are
not violated by the current conduct of business; and (4) other non-monetary Liens that arise or are incurred in the Ordinary Course of Business (other than in connection with any Debt), are not
material in amount and do not adversely affect the title of, materially detract from the value of or materially interfere with any present use of, the assets or properties affected by such Lien.
 

“Person” means any individual, partnership, corporation, limited liability company, association, trust, joint venture, unincorporated organization or other entity.
 

“Personally Identifiable Information” means any information or data that, alone or in combination with other information held by the Company, can be used to specifically identify an
individual or that is otherwise considered personally identifiable information or personal data under applicable Law, including an individual’s name, street address, telephone number, e-mail
address, photograph, social security or tax identification number, driver’s license number, passport number, credit card number, bank information or customer or account number.
 

“PPP Loan” means the Company Debt evidenced by that certain Paycheck Protection Program Promissory Note, dated April 12, 2020, issued by the Company to Associated Bank,
National Association, in the original principal amount of $307,300.
 

“PPP Loan Amount Shortfall” has the meaning specified in Section 5.19(b)(i).
 

“PPP Loan Escrow Amount” means the Specified Amount, as certified in the Specified Amount Certificate.
 

“PPP Loan Forgiveness Amount” has the meaning specified in Section 5.19(b).
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“Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date and, with respect to any Straddle Period, the portion of such taxable period ending on the
Closing Date.
 

“Pre-Closing Taxes” means (a) all Taxes imposed on, or payable by, the Company for any Pre-Closing Tax Period and the pre-Closing portion of any Straddle Period, (b) all Taxes
imposed on or payable by the Company, or for which the Company otherwise may be liable: (i) by reason of having been a member of (or leaving) any affiliated group on or prior to the
Closing Date, including pursuant to Treasury Regulation Section 1.1502-6 (or any similar provision of state, local or non-U.S. Law), (ii) by reason of a tax sharing, indemnity or similar
Contract entered into by the Company on or prior to the Closing Date or (iii) by reason of transferee or successor liability arising in respect of a transaction undertaken by the Company, or any
its past or present Affiliates, on or prior to the Closing Date, and (c) any Transfer Taxes.
 

“Preliminary Information Statement” has the meaning specified in Section 5.6(a)(i).
 

“Preliminary Merger Consideration” means $4,000,000.
 

“Privacy Policy” has the meaning specified in Section 3.32.
 

“Pro Rata Percentage” means, with respect to any Shareholder (including, for the avoidance of doubt, Warrantholders who exercise their Warrants prior to the Effective Time in
accordance with Section 2.4), such Shareholder’s ownership interest in the Company as of immediately prior to the Effective Time, determined by dividing (a) the number of Shares owned of
record by such Shareholder as of immediately prior to the Effective Time by (b) the Fully Diluted Share Number. For each Shareholder, such Pro Rata Percentage shall be equal to the
percentage set forth opposite such Shareholder’s name on the Consideration Spreadsheet.
 

“Real Property Lease” has the meaning specified in Section 3.8(b).
 

“Recovery Costs” has the meaning specified in Section 9.4(f)(i).
 

“Recovery Sources” has the meaning specified in Section 9.4(f)(i).
 

“Release” means the release, deposit, disposal or leakage of any Hazardous Material at, into, upon or under any land, water or air, or otherwise into the environment, including by
means of abandonment, burial, discarding, disposal, discharge, emission, injection, spillage, leakage, seepage, leaching, dumping, pumping, pouring, escaping, emptying, placement and the
like.
 

“Reporting Requirements” means Parent’s reporting requirements under the Securities Act, the Exchange Act and the rules of the SEC promulgated thereunder.
 

“Required Instrument” means, with respect to any of the Shares, (1) the Certificate representing such Shares or (2) the documents or other information relating to such Shares
required of a Shareholder pursuant to Section 2.5 hereof.
 

“Required Merger Consideration Documents” has the meaning specified in Section 2.3(b).
 

“Requisite Shareholder Vote” has the meaning specified in Section 3.1(c).
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“Response” has the meaning specified in Section 9.5(b)(i).
 

“Restrictive Covenant Agreement” means the Restrictive Covenant Agreement to be entered into at the Closing by and between Parent and each of the Restrictive Covenant Parties,
substantially in the form attached to this Agreement as Exhibit G.
 

“Restrictive Covenant Parties” means (1) Ronald Thomas, (2) Donald Hall, and (3) Marius Poliac.
 

“Review Period” has the meaning specified in Section 2.8(d).
 

“Reviewed Financial Statements” has the meaning specified in Section 3.6.
 

“Schedules” means the Schedules to this Agreement.
 

“SEC” means the United States Securities and Exchange Commission.
 

“Securities Act” means the Securities Act of 1933, as amended.
 

“Service Provider Payoff Letters” has the meaning specified in Section 8.1(n).
 

“Shareholder” means a holder of the Company Common Stock.
 

“Shareholder Representative” has the meaning specified in the Preamble.
 

“Shareholder Representative Amount” means $25,000, which amount will be held by the Shareholder Representative pursuant to the terms of this Agreement.
 

“Shareholder Representative Fee” has the meaning specified in Section 10.17(b).
 

“Shares” means shares of the Company Common Stock.
 

“Siegler Bonus” means the change in control bonus the Company Board awarded to Michael Siegler, as set forth in Schedule 3.14(a).
 

“SLA” has the meaning specified in Section 3.25(d).
 

“Software” means any and all computer programs, applications and code, including all new versions, updates, revisions, improvements and modifications thereof, whether in source
code, object code, or executable code format, including systems software, application software (including mobile apps), firmware, middleware, programming tools, scripts, routines, interfaces,
libraries, and databases, and all related specifications and documentation, including developer notes, comments and annotations, user manuals and training materials relating to any of the
foregoing.
 

“Specified Amount” has the meaning specified in Section 5.19(a).
 

“Specified Amount Certificate” has the meaning specified in Section 8.1(u).
 

“Standard Customer Agreements” has the meaning specified in Section 3.25(d).
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“Straddle Period” means any taxable year or period beginning on or before the Closing Date and ending after the Closing Date.
 

“Subsidiary” of a Person means a corporation, partnership, limited liability company, or other business entity of which a majority of the shares of voting securities is at the time
beneficially owned, or the management of which is otherwise controlled, directly or indirectly, through one or more intermediaries, or both, by such Person.
 

“Surviving Corporation” has the meaning specified in Section 1.1.
 

“Target Net Working Capital” means negative $1,364,610.
 

“Tax” (including, with correlative meaning, the terms “Taxes,” “Taxable” and “Taxation” ) means (1) all foreign, federal, commonwealth, state, provincial, local and other taxes,
charges, fees, duties or assessments of any nature whatsoever, including all income, profits, franchise, gross receipts, net receipts, unclaimed property, escheat, capital stock, recording, stamp,
document, transfer, severance, payroll, employment, unemployment, social security, disability, sales, use, real property, personal property, withholding, excise, value-added, ad valorem,
occupancy, insurance premium, surplus lines insurance and other taxes, in each case imposed by any Governmental Authority; (2) all interest, penalties, fines and additional amounts imposed
by any Governmental Authority with respect to such amounts, including, without limitation, any penalties resulting from the failure to file or timely file a Tax Return; and (3) any obligation to
indemnify or otherwise assume or succeed to the Tax Liability of any other Person arising outside the Ordinary Course of Business.
 

“Tax Return” means any return, report or statement required to be filed with respect to any Tax (including any attachments thereto, and any amendment thereof), including any
information return, claim for refund, amended return or declaration of estimated Tax, and including, where permitted or required, combined, consolidated or unitary returns for any group of
entities that includes the Company.
 

“Termination Date” has the meaning specified in Section 5.1(a).
 

“Terms and Conditions” has the meaning specified in Section 3.25(d).
 

“Third Party Claims” has the meaning specified in Section 9.5(d).
 

“Top Customers” has the meaning specified in Section 3.21.
 

“Top Suppliers” has the meaning specified in Section 3.21.
 

“Transaction Documents” means this Agreement, the Ancillary Agreements, the Employment Agreement, the Required Merger Consideration Documents, the Required Instruments,
and any other agreements, documents or certificates executed and delivered by the parties hereto in connection with the consummation of the transactions contemplated hereby.
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“Transaction Expenses” means the aggregate amount of all fees, costs, expenses and other amounts incurred or payable by or on behalf of the Company in connection with its
negotiation, preparation, execution and delivery of this Agreement or any Ancillary Agreement or the consummation of the transactions contemplated hereby or thereby (whether accrued for
or not), including (1) the fees, costs and expenses of counsel, accountants or other service providers engaged by or on behalf of any of the Company, including Fredrikson & Byron, P.A.,
Stonehammer Capital, and the Shareholder Representative Fee; (2) all transaction bonuses, change of control payments (including the Siegler Bonus), retention payments, severance payments
or other bonuses or payments payable to current or former directors, managers, officers, employees or independent contractors of the Company as a result of or in connection with the
consummation of the transactions contemplated hereby; (3) the employer-paid portion of all employment, payroll or other similar Taxes payable with respect to the payments described in
clause (2) above; (4) all fees, costs and expenses associated with the Company obtaining the release and termination of any Liens; (5) all fees, costs and expenses associated with the Company
obtaining any consents, approvals or waivers from any third party required to consummate the transactions contemplated hereby; (6) any unpaid costs of the D&O Tail Policy and any other
Tail Policy referenced in Section 5.8(b); (7) fifty percent (50%) of the fees and expenses of the Paying Agent under the Paying Agent Agreement; and (8) fifty percent (50%) of the fees and
expenses of the Escrow Agent under the Escrow Agreement.
 

“Transfer Taxes” means all transfer, sales, use, goods and services, value added, documentary, stamp duty, conveyance, and other similar Taxes, duties, fees or charges.
 

“True-Up Escrow Amount” means $100,000.
 

“Unpaid Transaction Expenses Amount” means the aggregate amount of Transaction Expenses that are unpaid as of immediately prior to the Closing, including the amounts set forth
in the Service Provider Payoff Letters.
 

“WARN Act” has the meaning specified in Section 3.13(i).
 

“Warrant” means any warrant to purchase the Company Common Stock.
 

“Warrant Exercise and Termination Agreement” means a Warrant Exercise and Termination Agreement, by and between the Company and each Warrantholder, each substantially in
the form attached to this Agreement as Exhibit L.
 

“Warrantholder” means a holder of a Warrant.
 

“Written Consent” has the meaning specified in the Recitals.
 

(Signatures begin on next page)
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IN WITNESS WHEREOF, each of the parties has caused this Agreement and Plan of Merger to be duly executed on its behalf as of the date first above written.
   
PARENT: COMMUNICATIONS SYSTEMS, INC.
   
 By:  
  Name:

Its:
   
MERGER SUB: RESILIENT CORP.
   
 By:  
  Name:

Its:
 

(Signature Page to Agreement and Plan of Merger)
 



 
 

IN WITNESS WHEREOF, each of the parties has caused this Agreement and Plan of Merger to be duly executed on its behalf as of the date first above written.
   
COMPANY: ECESSA CORPORATION
   
 By:  
  Name:

Its:
   
SHAREHOLDER  
REPRESENTATIVE: Name: Albert A. Woodward
 

(Signature Page to Agreement and Plan of Merger)
 

 



 

RESTATED BYLAWS
OF

COMMUNICATIONS SYSTEMS, INC.,
AS AMENDED THROUGH April 10, 2020

ARTICLE 1.

Offices and Corporate Seal

1.1)       Offices. The principal office of the corporation shall be located at Hector, Minnesota and the corporation may have offices at such other places within or
without the State of Minnesota as the Board of Directors shall from time to time determine or the business of the corporation requires.

1.2)       Seal. The corporation shall have such corporate seal or no corporate seal as the Board of Directors shall from time to time determine.

ARTICLE 2.

Meetings of Shareholders

2.1)       Regular Meeting. A regular meeting of the shareholders of the corporation entitled to vote may be held at the principal office of the corporation or at such
other place, within or without the State of Minnesota, as is designated by the Board of Directors, or by written consent of all the shareholders entitled to vote thereat, at such
time or times as may be designated by the Board of Directors or, if the Board shall fail to designate a time for such meeting for any consecutive period of fifteen (15) months it
shall cause such regular meeting to be called within 90 days of receipt of the written demand of any shareholder owning one percent (1%) or more of all voting shares of the
corporation. At the meeting, the shareholders, voting as provided in the Articles of Incorporation, shall elect directors and shall transact such other business as shall properly
come before the meeting.

2.2)       Special Meetings. Special meetings of the shareholders entitled to vote shall be called by the Chief Executive Officer, the Chief Financial Officer, any two (2)
or more directors, or upon request by shareholders holding ten percent (10%) or more of the voting power of the shareholders.

2.3)        Remote or Virtual Shareholder Meetings. The Board of Directors may determine that shareholders not physically present in person or by proxy at a regular or
special shareholder meeting called pursuant to Section 2.1 or 2.2 of these Bylaws may, by means of remote communication, participate in a regular or special shareholder
meeting held at a designated place. The Board of Directors also may determine that any regular or special meeting of the shareholders will not be held at a physical place, but
instead solely by means of remote communication, so long as the corporation implements reasonable measures to provide that each shareholder participating by remote means
communication has a reasonable opportunity to participate in the meeting in accordance with the provisions of Section 302A.436, subdivision 5, of the Minnesota Business
Corporation Act (the “MBCA”) as amended from time to time, or any successor statute. Participation by remote communication constitutes presence at the meeting.



 
 

2.4)       Notice of Meetings.

(a) Notice of Meetings. Subject to Section 2.4(b), there shall be mailed to each shareholder entitled to vote, at the address on the books of the corporation, a
notice setting out the place, date and hour of the regular meeting or any special meeting, which notice shall be mailed at least 10 but not more than 60 days prior to the date of
the meeting. Notice of any special meeting shall state the purpose or purposes of the proposed meeting, and the business transacted at all special meetings shall be confined to
purposes stated in the notice. Attendance at a meeting by any shareholder, without objection at the beginning of such meeting by the shareholder as to the transaction of business
because the meeting is not lawfully convened or that the item may not lawfully be considered shall constitute the shareholder’s waiver of notice of the meeting.

(b) Electronic Notice. Notwithstanding the written notice requirement in Subsection 2.4(a) above, notice of any regular or special meeting may be given to a
shareholder by means of electronic communication if the requirements of MBCA Section 302A.436, subdivision 5, as amended from time to time, are met. Notice to a
shareholder is also effectively given if the notice is given to the shareholder in a manner permitted by the rules and regulations under the Securities Exchange Act of 1934, as
amended, so long as the corporation has first received any written or implied consent required by those rules and regulations.

2.5)       Quorum and Adjourned Meetings. The holders of a majority of all shares outstanding and entitled to vote, represented either in person or by proxy, shall
constitute a quorum for the transaction of business at any regular or special meeting of the shareholders. In case a quorum is not present at the regular or special meeting, those
present shall have the power to adjourn the meeting from time to time, without notice other than announcement at the meeting, until the requisite number of voting shares shall
be represented. At such adjourned meetings at which the required amount of voting shares shall be represented, any business may be transacted which might have been
transacted at the meeting as originally noticed. If a quorum is present when a duly called or held meeting is convened, shareholders present may transact business despite later
absence of a quorum at such meeting.

2.6)       Voting. At each meeting of the shareholders, every shareholder having the right to vote shall be entitled to vote in person or by proxy duly appointed by an
instrument in writing subscribed by such shareholder. Each shareholder shall have one (1) vote for each share having voting power standing in his name on the books of the
corporation, except as may be otherwise provided by the Articles or the terms of such shares. Upon the demand of any shareholder, the vote for directors or the vote upon any
question before the meeting shall be by ballot. All elections shall be had and all questions decided by a majority vote of the number of shares entitled to vote and represented at
any meeting at which there is a quorum except in such cases as shall otherwise be required by statute, the Articles of Incorporation or these Bylaws. Except as may otherwise be
required to conform to cumulative voting procedures, directors shall be elected by a plurality of the votes cast by holders of shares entitled to vote thereon.
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2.7)       Closing of Books. The Board of Directors may fix a time, not exceeding sixty (60) days preceding the date of any meeting of shareholders, as a record date for
the determination of the shareholders entitled to notice of and to vote at such meeting, notwithstanding any transfer of any shares on the books of the corporation after any
record date so fixed. The setting of the record date shall not suspend or limit transfers of shares between the record date and the date of the shareholders’ meeting.

2.8)       Order of Business. The suggested order of business at meetings of the shareholders, shall, unless modified by the presiding chairman, be:

(a)       Call of roll

(b)       Proof of the due notice of meeting or waiver of notice

(c)       Determination of existence of quorum

(d)       Reading and disposal of any unapproved minutes

(e)       Annual reports of officers and committees

(f)       Election of directors

(g)       Unfinished business

(h)       New business

(i)       Adjournment

2.9)       Voting Shares by Organizations and Legal Representatives. Shares registered in the name of a corporation may be voted by the chief executive officer or other
legal representative of the corporation. Shares of a corporation registered in the name of a subsidiary are not entitled to vote except to the extent the same are held in a fiduciary
capacity and the settlor or beneficial owner votes or gives binding instructions on how to vote. Shares registered in the name of a trustee may be voted by the trustee if registered
in his name. Shares held by a personal representative, administrator, executor, guardian, conservator or attorney-in-fact may be voted without registration in his name. Pledged
shares may be voted by the pledgor until registered in the name of the pledgee.

2.10)       Business to be Conducted at Annual Meetings. At the annual meeting, the shareholders shall elect directors of the corporation and shall transact such other
business as may properly come before them. To be properly brought before the meeting, business must be of a nature that is appropriate for consideration at an annual meeting
and must be (i) specified in the notice of meeting (or any supplement thereto) or at the direction of the Board of Directors, (ii) otherwise properly brought before the meeting by
or at the direction of the Board of Directors, or (iii) otherwise properly brought before the meeting by a shareholder. In addition to any other applicable requirements, for matters
to be properly brought before the annual meeting by a shareholder, the shareholder must have given timely notice thereof in writing to the secretary of the corporation. To be
timely, each such notice must be given, either by personal delivery or by United States mail, postage prepaid, to the Secretary of the Corporation, not less than 45 days nor more
than 75 days prior to a meeting date corresponding to the previous year’s annual meeting. Each such notice to the secretary shall set forth as to each matter the shareholder
proposes to bring before the annual meeting (i) a brief description of the business desired to be brought before the annual meeting and the reasons for conducting such business
at the annual meeting, (ii) the name and address of record of the shareholders proposing such business, (iii) the class or series (if any) and number of shares of the corporation
which are owned by the shareholder, and (iv) any material interest of the shareholder in such business. Notwithstanding anything in these Bylaws to the contrary, no business
shall be transacted at the annual meeting except in accordance with the procedures set forth in this Article; provided, however, that nothing in this Article shall be deemed to
preclude discussion by any shareholder of any business properly brought before the annual meeting, in accordance with these Bylaws.
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2.11)       Nominations and Proposals by the Board of Directors. At any meeting of shareholders, if a nomination for election of one or more individuals to the Board of
Directors is a recommendation of the Board of Directors or if a proposal is made by the Board for consideration and action by shareholders, it shall not be necessary to “move”
and “second” such nominations and proposals before they can be considered at a shareholder meeting, and, after the opportunity for discussion and questions, such nominations
and proposals may be acted upon by the shareholders present in person or by proxy.”

ARTICLE 3.

Directors

3.1)       General Purposes; Chairman. The business and affairs of the corporation shall be managed by or shall be under the direction of the Board of Directors. The
Board of Directors, in its discretion, may elect a Chairman of the Board of Directors, who, when present, shall preside at all meetings of the Board of Directors, and who shall
have such powers as the Board shall prescribe.

3.2)        Number of Directors. The number of directors that constitute the whole Board of Directors will be fixed from time to time by resolution of the entire Board of
Directors then holding office. The number of directors may be increased or, subject to Minn. Stat. Section 302A.223, decreased at any time by resolution of the entire Board of
Directors then holding office, subject to any limitation otherwise specified in these bylaws or in the Company’s Articles of Incorporation, as the same may be from time to time
amended. Each of the duly elected directors shall hold office until the annual meeting of shareholders next held after his or her election or re-election to the Board, until his or
her successor shall have been duly elected and qualified, or until he or she shall retire, resign, die or be removed. Notwithstanding any other provision of this Article 3, and
except as otherwise provided by law, whenever the holders of any one or more class or series of common or preferred stock shall have the right, voting separately as a class or
series, to elect one or more directors of this corporation, the term of office, the filling of vacancies and other features of such directorships shall be governed by the terms of the
Articles of Incorporation applicable thereto and such directors so elected shall not be classified pursuant to this Article 3 unless expressly provided by such terms.
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3.3)       Enlargement of Class. The number of directors to comprise any class may be increased by action of a majority of the directors then in office, provided the
number of directors in each of the classes shall be maintained as nearly equal in number as possible.

3.4)       Vacancies. Any vacancies occurring in the Board of Directors for any reason, and any newly created directorships resulting from an increase in the number of
directors, may be filled by a majority of the directors then in office. Any directors so chosen shall hold office until the next election of the class for which such directors shall
have been chosen and until their successors shall be elected and qualified, subject, however, to prior retirement, resignation, death or removal from office. Any newly created
directorships resulting from an increase in the authorized number of directors shall be apportioned by the Board of Directors among the three classes of directors so as to
maintain such classes as nearly equal in number as possible.

3.5)       Quorum. A majority of the directors then in office shall constitute a quorum for the transaction of business, and if at any meeting of the Board of Directors
there shall be less than said quorum, a majority of those present may adjourn the meeting from time to time.

3.6)       Removal of Directors. Any director may be removed from office, with or without cause, only by the affirmative vote of the holders of at least eighty percent
(80%) of the voting power of the then outstanding shares of Capital Stock entitled to vole generally in the election of directors.

3.7)       Director Nominations. Subject to the rights of holders of any class or series of stock having a preference over the common shares as to dividends or upon
liquidation, nominations for the election of directors may be made by the Board of Directors or a committee appointed by the Board of Directors or by any shareholder entitled
to vote generally in the election of directors. However, any shareholder entitled to vote generally in the election of directors may nominate one or more persons for election as
directors at a meeting only if written notice of such shareholder’s intent to make such nomination or nominations has been given, either by personal delivery or by United States
mail, postage prepaid, to the Secretary of the corporation not less than 45 days nor more than 75 days prior to a meeting date corresponding to the previous year’s annual
meeting. Nominations for election of one or more persons as directors at a special meeting must be provided by written notice pursuant to Minnesota Statutes, Section
302A.433, Subd. 2. Each such corresponding notice to the Secretary shall set forth: (i) the name and address of record of the shareholder who intends to make the nomination;
(ii) a representation that the shareholder is a holder of record of shares of the corporation entitled to vote at such meeting and the person or persons specified in the notice;
(iii) the name, age, business and residence addresses, and principal occupation or employment of each nominee; (iv) a description of all arrangements or understandings
between the shareholder and each nominee and any other person or persons (naming such person or persons) pursuant to which the nomination or nominations are to be made by
the shareholder; (v) such other information regarding each nominee proposed by such shareholder as would be required to be included in a proxy statement filed pursuant to the
proxy rules of the Securities and Exchange Commission; and (vi) the consent of each nominee to serve as a director of the corporation if so elected. The corporation may require
any proposed nominee to furnish such other information as may reasonably be required by the corporation to determine the eligibility of such proposed nominee to serve as a
director of the corporation. Copies of any preliminary proxy materials or other filings with the Securities and Exchange Commission made by the nominating shareholder must
be provided to the Secretary of the corporation concurrent with such filing. The presiding officer of the meeting may, if the facts warrant, determine that a nomination was not
made in accordance with the foregoing procedure, and if he or she should so determine, it shall be so declared at the meeting and the defective nomination shall be disregarded.
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3.8)       Regular Meetings. Regular meetings of the Board of Directors shall be held, without notice, at such time and place as shall from time to time be determined by
the Board.

3.9)       Special Meetings. Special meetings of the Board of Directors may be called by the Chairman of the Board or the President at any time and shall be called by
him or her whenever requested to do so in writing by two members of the Board.

3.10)       Notice of Meetings. If the meeting is a regular meeting of the Board, or if the date and time of a Board meeting has been announced at a previous meeting, no
notice is required. Otherwise, notice of a meeting of the Board of Directors shall be given by the Secretary who shall give at least seventy-two (72) hours’ notice thereof to each
director by mail, telephone, telegraph or in person. The notice need not state the purpose of the meeting.

3.11)       Waiver of Notice. Notice of any meeting of the Board of Directors may be waived by a director either before, at, or after such meeting in a writing signed by
such director; provided, however, that a director, by his attendance and participation in any action taken at the meeting of the Board of Directors, shall be deemed to waive
notice of such meeting.

3.12)       Committees of the Board. The Board of Directors may, in its discretion, by the affirmative vote of a majority of the Directors, appoint committees which
shall have and may exercise such powers as shall be conferred or authorized by the resolutions appointing them. A majority of any such committee, if the committee be
composed of more than two members, may determine its action and fix the time and place of its meeting, unless the Board of Directors shall otherwise provide. The Board of
Directors shall have power at any time to fill vacancies in, to change the membership of, or to discharge any such committee.

3.13)       Compensation of Directors. Directors who are not salaried officers of this corporation may receive such fixed sum per meeting attended or such fixed annual
sum as may be determined, from time to time, by resolution of the Board of Directors. All directors may receive expenses, if any, of attendance at meetings of the Board of
Directors or any committee thereof, if approved by resolution of the Board of Directors. Nothing herein contained shall be construed to preclude any director from serving this
corporation in any other capacity in receiving compensation therefor.

3.14)       Absent Directors. A director may give advance written consent or opposition to a proposal to be acted on at a Board of Directors’ meeting.

3.15)       Authorization Without a Meeting. Any action required or permitted to be taken at a meeting of the Board or any committee may be taken without a meeting
as authorized by law.
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ARTICLE 4.

Officers

4.1)       Number and Designation. The Board of Directors shall elect a Chief Executive Officer, a Chief Financial Officer, and may elect one or more Vice Presidents,
a Secretary, Treasurer, Chairman of the Board and such other officers and agents as it may from time to time determine. Any number of offices may be held by one person.

4.2)       Election, Term of Office and Qualifications. The Board shall elect the officers provided for in Section 4.1 annually and such officers shall hold office for a
period of one (1) year or until their successors are elected or appointed and qualified; provided, however, that any officer may be removed with or without cause by the
affirmative vote of a majority of the entire Board of Directors (without prejudice, however, to any contract rights of such officer).

4.3)       Vacancies in Offices. If there be a vacancy in any office of the corporation, by reason of death, resignation, removal or otherwise, such vacancy shall be filled
for the unexpired term by the Board of Directors at any regular or special meeting.

4.4)       Chairman of the Board. The Board of Directors may, in its discretion, elect one of its number as Chairman of the Board. The Chairman shall preside at all
meetings of the shareholders and of the Board and shall exercise general supervision and direction over the more significant matters of policy affecting the affairs of the
corporation, including particularly its financial and fiscal affairs. The chairman of the Board may call a meeting of the Board whenever he deems it advisable.

4.5)       Chief Executive Officer. The Chief Executive Officer shall:

(a) Have general active management of the business of the corporation;

(b) When present, preside at all meetings of the board and of the shareholders;

(c) See that all orders and resolutions of the board are carried into effect;

(d) Sign and deliver in the name of the corporation any deeds, mortgages, bonds, contracts or other instruments pertaining to the business of the
corporation, except in cases in which the authority to sign and deliver is required by law to be exercised by another person or is expressly delegated by
the articles or bylaws or by the board to some other officer or agent of the corporation;

(e) Maintain records of and, whenever necessary, certify all proceedings of the board and the shareholders; and

(f) Perform other duties prescribed by the board.

4.6)       Chief Financial Officer. The Chief Financial Officer shall:

(a) Keep accurate financial records for the corporation;
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(b) Deposit all money, drafts, and checks in the name of and to the credit of the corporation in the banks and depositories designated by the board;

(c) Endorse for deposit all notes, checks, and drafts received by the corporation as ordered by the board, making proper vouchers therefor;

(d) Render to the Chief Executive Officer and the board, whenever requested, an account of all transactions by the Chief Financial Officer and of the
financial condition of the corporation;

(e) In the absence of the Chief Executive Officer, preside at all meetings of the board and of the shareholders; and

(f) Perform other duties prescribed by the board or by the Chief Executive Officer.

4.7)       Vice President. Each such Vice President shall have such powers and shall perform such duties as may be specified in these Bylaws or prescribed by the Board
of Directors. In the event of absence or disability of the Chief Executive Officer, the Vice Presidents shall succeed to his powers and duties in the order in which they are
elected.

4.8)       Secretary. The Secretary shall be Secretary of and shall attend all meetings of the shareholders and Board of Directors. He shall act as clerk thereof and shall
record all the proceedings of such meetings in the minute book of the corporation. He shall give proper notice of meetings of shareholders and directors. He may, with the
Chairman of the Board, Chief Executive Officer or Vice President, sign all certificates representing shares of the corporation and shall perform the duties usually incident to his
office and such other duties as may be prescribed by the Board of Directors from time to time.

4.9)       Treasurer. In the event a Chief Financial Officer is not appointed or elected, a Treasurer shall be appointed or elected. If persons are appointed or elected to
each office the Treasurer will perform the following duties subject to the direction and control of the Chief Financial Officer:

The Treasurer shall keep accurate accounts of all moneys of the corporation received or disbursed, and shall deposit all moneys, drafts and checks in the name of and
to the credit of the corporation in banks and depositories as a majority of the whole Board of Directors shall designate from time to time. He shall have power to endorse for
deposit the funds of the corporation as authorized by the Board of Directors. He shall render to the Chief Executive Officer, Chief Financial Officer and Board of Directors
whenever required, an account of all of his transactions as Treasurer and statements of the financial condition of the corporation, and shall perform the duties usually incident to
his office and such other duties as may be prescribed by the Board of Directors from time to time.

4.10)       Other Officers. The Board of Directors may appoint one or more Assistant Secretaries, one or more Assistant Financial Officers or Treasurers, and such other
officers, agents and employees as the Board may deem advisable. Each officer, agent or employee so appointed shall hold office at the pleasure of the Board and shall perform
such duties as may be assigned to him by the Board, Chairman of the Board, or Chief Executive Officer.
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4.11)       Officers Shall Not Lend Corporate Credit. No officer of this corporation shall sign or endorse in the name or on behalf of this corporation or in his official
capacity, any obligation for the accommodation of any other party or parties, nor shall any check, note, bond, stock certificate, or other security or thing of value belonging to
this corporation be used by any officer or director as collateral for any obligation of his own or for any other purpose than for the use of the corporation.

ARTICLE 5.

Shares and Their Transfer

5.1)       Certificates of Stock. The shares of the corporation shall be either certificated or uncertificated shares as determined by resolution of the Board of Directors. In
the absence of such resolution shares shall be certificated. If shares are uncertificated the Secretary shall mail to each holder of uncertificated shares the information set forth at
the end of this section to be contained on certificates. Every owner of certificated shares of stock of the corporation shall be entitled to a certificate, to be in such form as the
Board of Directors may prescribe, certifying the number of shares of stock of the corporation owned by him. The certificates for such stock shall be numbered (separately for
each class) in the order in which they shall be issued and shall be signed in the name of the corporation by the Secretary, Assistant Secretary, or any other proper officer of the
corporation thereunto authorized by the Board of Directors. Signatures of the officers upon a certificate may be facsimiles. Certificates on which a facsimile signature of a
former officer appears may be issued with the same effect as if he were such officer on the date of issue. Certificates shall contain the name of the corporation, state that the
corporation is incorporated under the laws of the State of Minnesota, state the name of the holder and number, class and series, if any, that the certificate represents. Certificates
shall in addition, be noted conspicuously on their face or back as to any transfer restrictions to which they are subject.

5.2)       Stock Record. As used in these Bylaws, the term “shareholder” shall mean a person, in whose name outstanding shares of capital stock of the corporation are
currently registered on the stock record books of the corporation. A record shall be kept of the name of the person owning the stock represented by such certificates respectively,
the respective dates thereof and, in the case of cancellation, the respective dates of cancellation. Every certificate surrendered to the corporation for exchange or transfer shall be
cancelled and no new certificate or certificates shall be issued in exchange for any existing certificate until such existing certificate shall have been cancelled (except as provided
for in Section 5.4 of this Article 5).

5.3)       Transfer of Shares. Transfer of shares on the books of the corporation may be authorized only by the shareholder named in the certificate (or his legal
representative or duly authorized attorney-in-fact) and upon surrender for cancellation of the certificate or certificates for such shares. The shareholder in whose name shares of
stock stand on the books of the corporation shall be deemed the owner thereof for all purposes as regards the corporation; provided, that when any transfer of shares shall be
made as collateral security and not absolutely, such fact, if known to the Secretary of the corporation or to the transfer agent, shall be so expressed in the entry of transfer.
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5.4)       Lost Certificates. Any shareholder claiming a certificate of stock to be lost or destroyed may obtain issuance of a new share certificate pursuant to Minnesota
Statutes 336.8-405.

5.5)       Treasury Stock. Treasury stock shall be held by the corporation subject to disposal by the Board of Directors in accordance with the Articles and these Bylaws,
and shall not have voting rights nor participate in dividends, nor shall the same be subject to preemptive rights unless granted by the Articles.

5.6)       Access to Information by Shareholders. A shareholder or his legal representative may examine at the registered office of the corporation within ten days of
receipt by a corporate officer of written demand from such shareholder, originals or copies of:

(a) Records of all shareholders proceedings of the Board and any reports made to shareholders generally within the last three years;

(b) Articles, bylaws and amendments currently in effect;

(c) Annual financial statements for the end of the most recent financial statement of the corporation prepared in the ordinary course of its business for
distribution to the shareholders or for a government agency as a matter of public record;

(d) Voting trust agreements and shareholder control agreements;

(e) A statement of the names and usual business addresses of the directors and principal officers of the corporation.

The shareholder may, upon written demand, examine and copy, in person or through his legal representative, the above documents and, in addition, the share register.

The shareholder may, upon written demand, examine and copy in person or through his legal representative, other corporate records only upon demonstrating a proper
purpose reasonably related to that persons interest as a shareholder or holder of a voting trust certificate of the corporation.

5.7)        [Vacant]

ARTICLE 6.

Distributions, Surplus, Reserves

6.1)       Distributions. Subject to the provisions of the Articles of Incorporation and these Bylaws, the Board of Directors may declare distributions from assets of the
corporation available for distributions whenever and in such amounts as, the Board determines on the basis of financial information prepared in accordance with accounting
methods, or a fair valuation or other method reasonable in the circumstances that the corporation will be able to pay its debts in the ordinary course of business after the
distribution.
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6.2)       Use of Surplus; Reserves. Subject to the provisions of the Articles of Incorporation and these Bylaws, the Board of Directors in its discretion may use and
apply any of the net earnings or net assets of the corporation available for such purpose to purchase or acquire any of the shares of the capital stock of the corporation in
accordance with law, or any of its bonds, debentures, notes, scrip or other securities or evidences of indebtedness, or from time to time may set aside from its net assets or net
earnings such sums as it, in its absolute discretion, may think proper as a reserve fund to meet contingencies, for the purpose of maintaining or increasing the property or
business of the corporation, or for any other purpose it may think conducive to the best interest of the corporation.

ARTICLE 7.

Fiscal Year and Audit

7.1)       Fiscal Year. The fiscal year of the corporation shall end on the last day of December of each year unless another date is established by action of the Board of
Directors.

7.2)       Audit of Books and Accounts. The books and accounts of the corporation shall be subject to audit at such times as may be ordered by the Board of Directors.

ARTICLE 8.

Waiver of Notice and Unanimous Consent

8.1)       Requirement of Waiver in Writing. Whenever any notice whatever is required to be given by these Bylaws, the Articles of Incorporation or any of the laws of
the State of Minnesota, a waiver thereof in writing, signed by the person or persons entitled to such notice, whether before, at or after the time stated therein, shall be deemed
equivalent to the actual required notice. The foregoing provision as to waiver of notice shall be in extension and not in limitation of any other provisions for waiver of notice
contained in these Bylaws.

8.2)       Authorization Without Meeting. Any action of the shareholders, the Board of Directors, or any lawfully constituted Committee of the corporation which may
be taken at a meeting thereof, may be taken without a meeting if authorized by a writing or writings signed by the number of persons set forth in the Articles or in the event such
number is not specified, by all of such shareholders, directors or committee members, as the case may be.

ARTICLE 9.

Amendments

9.1)       General Amendment. Except as provided in Section 9.2 and in the Articles of Incorporation, these Bylaws may be altered, amended or repealed or new Bylaws
enacted by the affirmative vote of a majority of the entire Board of Directors (if notice of the proposed alteration or amendment is contained in the notice of the meeting at
which such vote is taken or if all directors are present) or at any regular meeting of the shareholders (or at any special meeting thereof duly called for that purpose) by the
affirmative vote of a majority of the shares represented and entitled to vote at such meeting (if notice of the proposed alteration or amendment is contained in the notice of such
meeting).
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9.2)       Certain Amendments. Notwithstanding anything contained in Section 9.1 of this Article 9 to the contrary, either (i) the affirmative vote of the holders of at
least eighty percent (80%) of the votes entitled to be cast by the holders of all shares of the corporation entitled to vote generally in the election of directors, voting together as a
single class, or (ii) the affirmative vote of a majority of the entire Board of Directors with the concurring vote of a majority of the Continuing Directors, voting separately and as
a subclass of directors, shall be required to alter, amend or repeal, or adopt any provision inconsistent with any Bylaw relating to procedures for advance notice of nominations
for election to the Board of Directors (other than by the Board of Directors or committee thereof) or procedures for advance notice to the Board of Directors of business to be
brought before an annual meeting of shareholders of the Company. For purposes of this Article 9, the term “Continuing Director” shall mean any member of the Board of
Directors who was a member of the Board of Directors on February 24, 1986 or who is elected to the Board of Directors after February 24, 1986 upon the recommendation of a
majority of Continuing Directors then serving as directors, voting separately and as a subclass of directors on such recommendation.

ARTICLE 10

Indemnification

10.1) Definitions.

(a) For purposes of this Article 10, the terms defined in this Section 10.1 have the meanings given them.

(b) “Corporation” includes any domestic or foreign corporation that was the predecessor of this corporation in a merger or other transaction in which the
predecessor’s existence ceased upon consummation of the transaction.

(c) “Official capacity” means (1) with respect to a director, the position of director in the corporation, (2) with respect to a person other than a director, the
elective or appointive office or position held by an officer, member of a committee of the Board, or the employment or agency relationship undertaken
by an employee or agent of the corporation, (3) with respect to a director, officer, employee, or agent of the corporation who, while a director, officer,
employee, or agent of the corporation, is or was serving at the request of the corporation or whose duties in that position involve or involved service as
a director, officer, partner, trustee, or agent of another organization or employee benefit plan, the position of that person as a director, officer, partner,
trustee, employee, or agent, as the case may be, of the other organization or employee benefit plan.
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(d) “Proceeding” means a threatened, pending, or completed civil, criminal, administrative, arbitration, or investigative proceeding, including a
proceeding by or in the right of the corporation.

(e) “Special legal counsel” means counsel who has not represented the corporation or a related corporation, or a director, officer, employee, or agent
whose indemnification is in issue.

10.2)       Indemnification mandatory; standard.

(a) Subject to the provisions of Section 10.4, the corporation shall indemnify a person made or threatened to be made party to a proceeding by reason of
the former or present official capacity of the person against judgments, penalties, fines, including, without limitation, excise taxes assessed against the
person with respect to an employee benefit plan, settlements, and reasonable expenses, including attorneys’ fees and disbursements, incurred by the
person in connection with the proceeding, if, with respect to the acts or omissions of the person complained of in the proceeding, the person:

(1) has not been indemnified by another organization or employee benefit plan for the same judgments, penalties, fines, including, without
limitation, excise taxes assessed against the person with respect to an employee benefit plan, settlements, and reasonable expenses, including
attorneys’ fees and disbursements, incurred by the person in connection with the proceeding with respect to the same acts or omissions;

(2) acted in good faith;

(3) received no improper personal benefit and Minnesota Statutes, Section 302A.255, if applicable, has been satisfied;

(4) in the case of a criminal proceeding, had no reasonable cause to believe the conduct was unlawful; and

(5) in the case of acts or omissions occurring in the official capacity described in Section 10.1, paragraph (c), clause (1) or (2), reasonably
believed that the conduct was in the best interests of the corporation, or in the case of acts or omissions occurring in the official capacity
described in Section 10.1, paragraph (c), clause (3), reasonably believed that the conduct was not opposed to the best interests of the
corporation. If the person’s acts or omissions complained of in the proceeding relate to conduct as a director, officer, trustee, employee, or
agent of an employee benefit plan, the conduct is not considered to be opposed to the best interests of the corporation if the person
reasonably believed that the conduct was in the best interests of the participants or beneficiaries of the employee benefit plan.
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(b) The termination of a proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent does not, of itself,
establish that the person did not meet the criteria set forth in this Section 10.2.

10.3)       Advances. Subject to the provisions of Section 10.4, if a person is made or threatened to be made a party to a proceeding, the person is entitled, upon written
request to the corporations to payment or reimbursement by the corporation of reasonable expenses, including attorneys’ fees and disbursements, incurred by the person in
advance of the final disposition of the proceeding, (a) upon receipt by the corporation of a written affirmation by the person of a good faith belief that the criteria for
indemnification set forth in Section 10.2 have been satisfied and a written undertaking by the person to repay all amounts so paid or reimbursed by the corporation, if it is
ultimately determined that the criteria for indemnification have not been satisfied, and (b) after a determination that the facts then known to those making the determination
would not preclude indemnification under this Article 10. The written undertaking required by clause (a) is an unlimited general obligation of the person making it, but need not
be secured and shall be accepted without reference to financial ability to make the repayment.

10.4.       Reimbursement to witness. The corporation shall reimburse expenses, including attorneys fees and disbursements, incurred by a person in connection with an
appearance as a witness in a proceeding at a time when the person has not been made or threatened to be made a party to a proceeding.

10.5)       Determination of eligibility. (a) All determinations whether indemnification of a person is required because the criteria set forth in Section 10.2 have been
satisfied and whether a person is entitled to payment or reimbursement of expenses in advance of the final disposition of a proceeding as provided in Section 10.3 shall be made:

(1) By the Board by a majority of a quorum; directors who are at the time parties to the proceeding shall not be counted for determining either a
majority or the presence of a quorum;

(2) If a quorum under clause (1) cannot be obtained, by a majority of a committee of the Board, consisting solely of two or more directors not at
the time parties to the proceeding, duly designated to act in the matter by a majority of the full Board including directors who are parties;

(3) If a determination is not made under clause (1) or (2), by special legal counsel, selected either by a majority of the Board or a committee by
vote pursuant to clause (1) or (2) or, if the requisite quorum of the full Board cannot be obtained and the committee cannot be established, by
a majority of the full Board including directors who are parties;
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(4) If a determination is not made under clauses (1) to (3), by the shareholders, excluding the votes of shares held by parties to the proceeding; or

(5) If an adverse determination is made under clauses (1) to (4) or under paragraph (b), or if no determination is made under clauses (1) to (4) or
under paragraph (b) within 60 days after the termination of a proceeding or after a request for an advance of expenses, as the case may be, by
a court in this state, which may be the same court in which the proceeding involving the person’s liability took place, upon application of the
person and any notice the court requires.

(b) With respect to a person who is not, and was not at the time of the acts or omissions complained of in the proceedings, a director, officer, or person
possessing, directly or indirectly, the power to direct or cause the direction of the management or policies of the corporation, the determination
whether indemnification of this person is required because the criteria set forth in Section 10.2 have been satisfied and whether this person is entitled
to payment or reimbursement of expenses in advance of the final disposition of a proceeding as provided in Section 10.3 may be made by an annually
appointed committee of the Board, having at least one member who is a director. The committee shall report at least annually to the Board concerning
its actions.

10.6)       Insurance. The corporation may purchase and maintain insurance on behalf of a person in that person’s official capacity against any liability asserted against
and incurred by the person in or arising from that capacity, whether or not the corporation would have been required to indemnify the person against the liability under the
provisions of this Article 10.

10.7)       Disclosure. The amount of any indemnification or advance paid pursuant to this Article 10 and to whom and on whose behalf it was paid shall be reported as
part of the annual financial statements furnished to shareholders pursuant to Minnesota Statutes, Section 302A.463, covering the period when the indemnification or advance
was paid or accrued under the accounting method of the corporation reflected in the financial statements.

10.8)       Discretionary Indemnification. Nothing in this Article 10 shall be construed to limit the ability of the Board of Directors to indemnify any person or entity not
described in this Article 10 pursuant to, and to the extent described in, an agreement authorized by a majority of the directors then in office.
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Exhibit 31.1

 
CERTIFICATION

 
I, Roger H.D. Lacey certify that:
 
1.         I have reviewed this quarterly report on Form 10-Q of Communications Systems, Inc.;
 
2.         Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in
light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;
 
3.         Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition,
results of operations and cash flows of the registrant as of, and for, the periods presented in this report;
 
4.         The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-
15(e) and 15d-15(e)) for the registrant and have:
 
(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material
information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this
report is being prepared;
 
(b) Designed such internal control over financial reporting, or caused such internal controls over financial reporting to be designed under our supervision, to provide reasonable
assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting
principles;
 
(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure
controls and procedures, as of the end of the period covered by this report based on such evaluation; and
 
(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s
fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial
reporting; and
 
5.         The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors
and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):
 
(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the
registrant’s ability to record, process, summarize and report financial information; and
 
(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.
   
 By /s/ Roger H.D. Lacey
  Roger H.D. Lacey
Date:  May 15, 2020  Chief Executive Officer
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Exhibit 31.2
 

CERTIFICATION
 
I, Mark Fandrich, certify that:
 
1.         I have reviewed this quarterly report on Form 10-Q of Communications Systems, Inc.;
 
2.         Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in
light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;
 
3.         Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition,
results of operations and cash flows of the registrant as of, and for, the periods presented in this report;
 
4.         The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-
15(e) and 15d-15(e)) for the registrant and have:
 
(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material
information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this
report is being prepared;
 
(b) Designed such internal control over financial reporting, or caused such internal controls over financial reporting to be designed under our supervision, to provide reasonable
assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting
principles;
 
(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure
controls and procedures, as of the end of the period covered by this report based on such evaluation; and
 
(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s
fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial
reporting; and
 
5.         The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors
and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):
 
(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the
registrant’s ability to record, process, summarize and report financial information; and
 
(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.
 
 By /s/ Mark Fandrich
  Mark Fandrich
  Chief Financial Officer
Date:  May 15, 2020   
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Exhibit 32

 
CERTIFICATION

 
The undersigned certify pursuant to 18 U.S.C. § 1350, that:
 
(1) The accompanying Quarterly Report on Form 10-Q for the periods ended March 31, 2020, fully complies with the requirements of Section 13(a) or 15(d) of the Securities
Exchange Act of 1934; and
 
(2) The information contained in the accompanying Report fairly presents, in all material respects, the financial condition and results of operations of the Company.
   
 By /s/ Roger H.D. Lacey
  Roger H.D. Lacey
Date:  May 15, 2020  Chief Executive Officer
   
 By /s/ Mark Fandrich
  Mark Fandrich
  Chief Financial Officer
Date:  May 15, 2020   
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